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ISSUE PRESENTED 

Whether a plaintiff who successfully establishes 

unlawful discrimination and/or retaliation by an 

agency of the Commonwealth under G.L. c. 151B is 

entitled to postjudgment interest on punitive damages, 

attorney’s fees, and/or costs, despite the defendant’s 

claim of sovereign immunity. 

INTEREST OF AMICUS CURIAE 

Massachusetts Employment Lawyers Association, 

Inc. (MELA), as amicus curiae, submits this brief in 

support of plaintiff-appellant Helen Brown.  MELA is a 

voluntary membership organization of more than 145 

lawyers who regularly represent employees in labor, 

employment, and civil rights cases in Massachusetts.  

MELA is an affiliate of the National Employment 

Lawyers Association (NELA), the country’s largest 

organization of lawyers who represent employees and 

applicants with workplace-related claims 

(approximately 3,000 attorneys). 

MELA’s members actively advocate for the rights 

of employees before the executive, legislative and 

judicial branches.  MELA has filed numerous amicus 

curiae briefs in cases before the Appellate Courts of 

Massachusetts, including: Joulé, Inc. v. Simmons, 459 
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Mass. 88 (2011); St. Fleur v. WPI Cable Sys./Mutron, 

450 Mass. 345 (2008); Gasior v. Mass. Gen. Hosp., 446 

Mass. 645 (2006); Ayash v. Dana-Farber Cancer Inst., 

443 Mass. 367 (2005); Thomas v. EDI Specialists, Inc., 

437 Mass. 536 (2002); and Weber v. Cmty. Teamwork, 

Inc., 434 Mass. 761 (2001). 

 

INTRODUCTION 

Public employers should be held liable for 

postjudgment interest under Chapter 151B.  By enacting 

Chapter 151B, the Legislature declared the 

Commonwealth’s strong and emphatic public policy of 

eliminating invidious discrimination and retaliation.  

So that the government may lead by example, the 

statute makes the Commonwealth, and its agencies and 

instrumentalities, liable for violations of Chapter 

151B just like any other employer.  The Legislature 

thus explicitly waived sovereign immunity for Chapter 

151B claims. 

It is sadly not unprecedented that employees of 

the Commonwealth and other public entities should have 

to go to court to vindicate their rights to be free 

from unlawful discrimination or, as here, retaliation.  
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Commonwealth defendants should be held to at least as 

high a standard as private employers in answering 

Chapter 151B claims.  Postjudgment interest is an 

inherent part of the remedies explicitly mentioned in 

G.L. c. 151B, § 9.  Such interest is designed to 

encourage prompt payment and to compensate a plaintiff 

for the loss of use of money owed after judgment is 

entered. 

MELA’s members, attorneys who frequently litigate 

claims against public entities, have observed that 

public defendants can be slow to pay judgments or 

settlements to resolve Chapter 151B claims.  The 

Office of the Commissioner of Probation, as have other 

agencies of the Commonwealth, contends that, because 

of sovereign immunity, it cannot be ordered to pay 

postjudgment interest on Chapter 151B claims.  The 

result is that, on the Commonwealth’s theory, 

governmental entities uniquely lack any incentive to 

satisfy judgments in a timely fashion.  That cannot be 

what the Legislature intended, particularly in light 

of the mandate that Chapter 151B be construed broadly 

to effectuate its remedial purpose.  Plaintiffs must 

be able not only to obtain judgments against 
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Commonwealth defendants, but to collect upon them and 

obtain full compensation for delayed payment. 

 

 

STATEMENT OF THE CASE 

Amicus adopts the Statement of the Case as set 

forth in the Appellant’s opening brief.  

 

STATEMENT OF FACTS 

Amicus adopts the Statement of the Facts as set 

forth in the Appellant’s opening brief.  

 

ARGUMENT 

 

I. General Laws c. 151B Expresses an 

Overarching Public Policy of Eliminating the 

Evil of Unlawful Discrimination and 

Retaliation, and the Legislature Subjected 

the Commonwealth to the Statute’s Remedies 

on an Equal Basis with Other Employers. 

 

General Laws c. 151B has long exemplified the 

strong public policy of this Commonwealth that 

discrimination and retaliation against protected 

classes are unacceptable in our society.  Chapter 151B 

predated the enactment of comparable federal laws like 

Title VII of the Civil Rights Act of 1964, and is 

frequently broader in scope than cognate federal 
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statutes.  See generally St. 1946, c. 368; Cuddyer v. 

Stop & Shop Supermarket Co., 434 Mass. 521, 536-37 

(2001), and cases cited.  Its importance and dominant 

public purpose cannot be overstated.  As the Supreme 

Judicial Court has stated: 

Chapter 151B was enacted in 1946 to provide 

remedies for employment discrimination, a 

practice viewed as harmful to "our democratic 

institutions" and a "hideous evil" that needs to 

be "extirpated."  The Legislature recognized that 

employment discrimination is often subtle and 

indirect, and that it may manifest itself "by so 

many devious and various means that no single 

corrective rule can be applied to prevent the 

injustices committed."  And the Legislature 

determined that workplace discrimination harmed 

not only the targeted individuals but the entire 

social fabric. 

 

Flagg v. AliMed, Inc., 466 Mass. 23, 28-29 (2013) 

(footnotes omitted).  In order to further safeguard 

the right to remain free of unlawful discrimination, 

the Legislature also prohibited retaliation against an 

individual for taking action against or “oppos[ing] 

any practices forbidden under this chapter.”  G.L. c. 

151B, § 4(4).  See G.L. c. 151B, § 4(4A) (making it 

unlawful for “any person to coerce, intimidate, 

threaten, or interfere with another person in the 

exercise or enjoyment of any right granted or 

protected by this chapter” or in assisting another 

person in doing so). 
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When it enacted this critical statute, the 

Legislature understood that it would be a dead letter 

if the government did not lead by example in rooting 

out illegal conduct.  If public entities remained free 

to practice discrimination that the Legislature 

considered a “hideous evil,” the government would lack 

credibility in attempting to hold private employers to 

the obligations of the law.  Therefore, from the time 

of c. 151B’s enactment, the Legislature has provided 

that the Commonwealth and other public agencies should 

be held liable on an equal basis with private 

employers and entities.  See Bain v. Springfield, 424 

Mass. 758, 763 (1997).  “There is no doubt that the 

antidiscrimination statute, G. L. c. 151B . . . waives 

the sovereign immunity of the ‘Commonwealth and all 

political subdivisions . . . thereof’ by including 

them in the statutory definition of persons and 

employers subject to the statute. G. L. c. 151B, § 1 

(1) and (5).”  Ibid.  Nowhere in c. 151B is there any 

meaningful difference between the responsibilities of 

the Commonwealth, as an employer, and those of a 

private employer.  The remedies available under c. 

151B, §§ 5 and 9 are equally applicable to any 

“person” or “employer” who engages in prohibited 
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conduct.  See ibid, 424 Mass. at 763 (“the 

Commonwealth and its subdivisions are liable for 

punitive damages on the same basis as other ‘persons’ 

and ‘employers.’”). 

Unlike some other statutes in which sovereign 

immunity has been waived, c. 151B contains very broad 

remedies even against public entities.  The statute 

authorizes a court to award “actual and punitive 

damages,” and barring special circumstances, requires 

a court to award a successful plaintiff “in addition 

to any other relief and irrespective of the amount in 

controversy . . . attorney’s fees and costs.”  G.L. c. 

151B, § 9.1  These remedies are equally available 

against the Commonwealth.  See Bain, supra at 764 n.3 

                                                           
1  Moreover, the Massachusetts Commission Against 

Discrimination (MCAD) may order a defendant to 

undertake “such affirmative action, including but not 

limited to, hiring, reinstatement or upgrading of 

employees, with or without back pay, or restoration to 

membership in any respondent labor organization, as, 

in the judgment of the commission, will effectuate the 

purposes of this chapter. . . .”  G.L. c. 151B, § 5.  

See DeRoche v. Massachusetts Comm’n Against 

Discrimination, 447 Mass. 1, 14 (2006) (noting MCAD’s 

“broad authority . . . to order a full range of 

remedies that will further the purpose of eradicating 

the evil of discrimination”).  Consistent with the 

statutory scheme, courts have held that sovereign 

immunity is no bar to these broad remedies by the 

Commission.  See ibid.; Trustees of Health & Hosps. of 

Boston v. Massachusetts Comm’n Against Discrimination, 

65 Mass. App. Ct. 329, 338-39 (2005). 
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(c. 151B “explicitly authorizes punitive damages 

without distinguishing among persons or employers 

subject to liability”). 

This contrasts sharply with the limited waiver in 

the Massachusetts Tort Claims Act, G.L. c. 258, which 

has been described as “the primary statutory basis for 

the waiver of sovereign immunity.”  DeRoche v. 

Massachusetts Comm’n Against Discrimination, 447 Mass. 

1, 12 (2006) (DeRoche).  That statute permits a civil 

action against most public employers “in the same 

manner and to the same extent as a private individual 

under like circumstances,” but goes on to restrict the 

available remedies by prohibiting punitive damages, 

capping damages at $100,000, and barring prejudgment 

interest.  G.L. c. 258, § 2.  The Tort Claims Act’s 

restrictive, limited waiver of sovereign immunity also 

does not extend to other remedies like costs and 

prejudgment interest.  See Ware v. Commonwealth, 409 

Mass. 89, 91 (1991); Onofrio v. Department of Mental 

Health, 411 Mass. 657, 659-60 (1992).  Cf. Gurley v. 

Commonwealth, 363 Mass. 595, 600 (1973) (no interest 

available on awards under statute providing 

compensation to victims of violent crimes); Todino v. 

Wellfleet, 448 Mass. 234, 241 (2007) (explaining 
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Gurley by stating, “the payment being essentially a 

gift, no award of interest would be necessary or 

reasonable”).  Whereas these waivers are narrow and 

circumscribed, c. 151B treats the Commonwealth like 

all other employers and subjects public entities to a 

range of appropriate remedies. 

The Courts of this Commonwealth have previously 

addressed the availability of prejudgment interest 

against public employers under c. 151B.  In Boston v. 

Massachusetts Comm’n Against Discrimination, 39 Mass. 

App. Ct. 234 (1995) (Boston), this Court relied upon 

the above-described case law interpreting narrow 

waivers of sovereign immunity to hold that “interest 

does not, in any event, lie against the Commonwealth 

or its instrumentalities . . . in the absence of 

express statutory authorization.”  Id. at 245.  Three 

years later, this Court further specified that the 

Boston case “presents an application of the doctrine 

of sovereign immunity, as explained in Onofrio v. 

Department of Mental Health, 411 Mass. 657, 659 

(1992). . . .”  Salem v. Massachusetts Comm’n Against 

Discrimination, 44 Mass. App. Ct. 627, 646 (1998) 

(Salem).  However, in 2005 this Court reexamined the 

issue and held that the Boston-Salem focus on “express 
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statutory authorization” was too restrictive.  See 

Trustees of Health & Hosps. of Boston v. Massachusetts 

Comm’n Against Discrimination, 65 Mass. App. Ct. 329, 

337-39 & n.12 (2005) (Trustees), S.C., 449 Mass. 675 

(2007).  Because sovereign immunity could be waived 

“by necessary implication,” prejudgment interest was 

an implicitly authorized remedy under c. 151B, and the 

Commonwealth and its agencies were defined as 

“persons” and “employers” subject to c. 151B, this 

Court held that prejudgment interest applied equally 

to public employers.  See id. at 338.  The following 

year, the Supreme Judicial Court applied similar 

reasoning to reach the same conclusion.  See DeRoche, 

447 Mass. at 11-14. 

Since this Court held in 2005 that sovereign 

immunity did not bar prejudgment interest under c. 

151B, no published appellate decision has restricted 

any remedy for violations of c. 151B on the basis of 

sovereign immunity.  In fact, every published 

Massachusetts case holding that sovereign immunity 

barred any type of relief under c. 151B has been 

reversed or overruled.  See Trustees of Health & 

Hosps. of Boston v. Massachusetts Comm’n Against 

Discrimination, 65 Mass. App. Ct. 329, 337-39 & nn. 
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10, 12 (2005), S.C., 449 Mass. 675 (2007) (overruling 

Boston, Salem, and Dalrymple v. Winthrop, 50 Mass. 

App. Ct. 611, 621-22 [2000]); Clifton v. Massachusetts 

Bay Transp. Auth., 11 Mass. L. Rptr. 316, 2000 WL 

218397, at *14-15 (Mass. Super. 2000), rev’d, 62 Mass. 

App. Ct. 164, 177-78 (2004), S.C., 445 Mass. 611 

(2005).2  The only federal case to address this issue 

predated the decisions in Trustees and DeRoche, and 

relied solely on the Boston and Salem cases to deny 

prejudgment interest under c. 151B.  See McDonough v. 

Quincy, 353 F. Supp. 2d 179, 190-91 (D. Mass. 2005).  

For this Court to restrict the remedies available 

under c. 151B would be to announce, for the first time 

since the now-repudiated Boston-Salem line of cases,3 

that the Commonwealth is treated more favorably under 

the statute than other employers.  Such a holding 

                                                           
2 The Supreme Judicial Court in Clifton endorsed the 

Appeals Court’s analysis on this point.  445 Mass. at 

624 n.11. 
3 The only exception appears to be a Rule 1:28 decision 

by a panel of this Court in University of Mass. Boston 

v. Massachusetts Commission Against Discrimination, 73 

Mass. App. Ct. 1112, No. 07-P-1439 (Dec. 26, 2008).  

That decision awarded prejudgment interest but stated, 

without further explanation, that “postjudgment 

interest against the Commonwealth continues to be 

barred by sovereign immunity,” citing the Boston and 

Salem cases.  Because the reasons for reaching that 

conclusion in light of Trustees and DeRoche are not 

spelled out, this unpublished memorandum and order 

does not have substantial persuasive value. 
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would be an aberration in light of the jurisprudential 

trend of interpreting c. 151B expansively.  Cf. Bain, 

424 Mass. at 763-64 & n.3. 

Based on this history, this Court should infer 

that the Legislature intended, in enacting c. 151B, to 

subject public employers to liability to the same 

extent as private employers, including postjudgment 

interest.  This was deemed necessary to combat 

workplace discrimination that distorts the “entire 

social fabric” of our culture.  Flagg v. AliMed, Inc., 

466 Mass. at 29.  The Legislature’s broad waiver of 

sovereign immunity enables public employees to be made 

whole for the damage to themselves and to society 

caused by unlawful discrimination and retaliation.  

See Gasior v. Massachusetts Gen. Hosp., 446 Mass. 645, 

653-54 (2006) (punitive damages address harm to 

society as “part of a scheme to vindicate a broader 

public interest in eradicating systemic 

discrimination” [quotation omitted]). 
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II. A Liberal Construction of G.L. c. 151B to 

Effectuate its Broad Remedial Purpose 

Requires that Postjudgment Interest Be 

Awarded as an Integral Part of the Statutory 

Scheme. 

 

The Legislature has instructed that c. 151B 

“shall be construed liberally for the accomplishment 

of its purposes.”  G.L. c. 151B, § 9.  Thus, where the 

scope of the rights protected or remedies provided by 

c. 151B is in question, all reasonable doubts must be 

resolved in favor of a broader construction.  In other 

words, c. 151B carries with it the “full range of 

remedies that will further the purpose of eradicating 

the evil of discrimination.”  DeRoche, 447 Mass. at 

14.  The remedies available under the statute are to 

be broadly construed.  See Conway v. Electro Switch 

Corp., 402 Mass. 385, 387-88 (1988); Gasior v. 

Massachusetts Gen. Hosp., 446 Mass. 645, 654-55 

(2006), and cases cited. 

This mandate for broad interpretation informs the 

analysis of the waiver of sovereign immunity in c. 

151B.  As the Supreme Judicial Court has stated:  “If 

sovereign immunity is not waived expressly by statute, 

we consider whether governmental liability is 

necessary to effectuate the legislative purpose.”  
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Todino v. Wellfleet, 448 Mass. 234, 238 (2007) 

(citation omitted).  Thus, in determining the scope of 

a waiver of sovereign immunity, this Court must assess 

the intent of the Legislature.  The Legislature has 

spoken, in this instance, by treating public entities 

just like any other “employer” or “person” and by 

mandating liberal interpretation.  See Bain, 424 Mass. 

at 763-64 & n.3.  “In light of . . . c. 151B's broad 

remedial purposes, it would be an error to imply . . . 

a limitation where the statutory language does not 

require it.”  Psy-Ed Corp. v. Klein, 459 Mass. 697, 

708 (2011). 

The Supreme Judicial Court has long held that 

prejudgment interest is available in c. 151B cases as 

an inherent part of the broad remedies available to 

make the plaintiff whole.  See, e.g., College-Town, 

Div. of Interco, Inc. v. Massachusetts Comm’n Against 

Discrimination, 400 Mass. 156, 170 (1987) (“The 

commission is given broad authority to remedy 

discrimination, and that authority extends to awarding 

interest to make victims whole for their damages”); 

Trustees of Health & Hosps. of Boston v. Massachusetts 

Comm’n Against Discrimination, 65 Mass. App. Ct. 329, 

338 (2005) (“[P]rejudgment interest is a remedy 



15 
 

authorized under c. 151B.”).  This remedy applies 

equally to court actions against public employers:  

“It is now settled law that sovereign immunity is no 

bar to the liability of a public sector employer for 

prejudgment interest on damages in a G.L. c. 151B 

discrimination case.”  Salvi v. Suffolk County 

Sheriff’s Dept., 67 Mass. App. Ct. 596, 608 (2006). 

Neither this Court nor the Supreme Judicial Court 

has fully clarified whether postjudgment interest is 

also available as a remedy under c. 151B.4,5  The 

                                                           
4 This Court did deny postjudgment interest to the 

plaintiff in Dalrymple v. Winthrop, 50 Mass. App. Ct. 

611, 621-22 (2000).  However, there was no independent 

analysis of the availability of interest in that 

decision; rather, “[i]n Dalrymple v. Winthrop, the 

court simply referred to Boston without discussion.”  

Trustees of Health & Hosps. of Boston v. Massachusetts 

Comm’n Against Discrimination, 65 Mass. App. Ct. 329, 

337 n.10 (2005) (citation omitted). 
5  In Trustees, 65 Mass. App. Ct. at 337, this Court 

“revisit[ed] the reasoning supporting the parts of the 

Boston and Salem cases that discussed prejudgment 

interest.”  Ibid.  The Trustees case only discusses 

prejudgment interest because no party was contesting 

postjudgment interest; at issue was only the 

correctness of the MCAD’s decision to withhold 

prejudgment interest based on the Boston and Salem 

cases.  See id. at 336-37.  Although the Boston 

decision is ambiguous, it seems that both Boston and 

Salem were concerned exclusively with prejudgment 

interest as well.  See Boston, 39 Mass. App. Ct. at 

245; Salem, 44 Mass. App. Ct. at 629.  Trustees should 

not be understood as implicitly treating Boston and 

Salem as good law with regard to postjudgment 

interest, because that remedy was not sought in any of 

those cases.  Moreover, the reasoning of Boston and 
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Supreme Judicial Court in DeRoche allowed the 

plaintiff to recover postjudgment as well as 

prejudgment interest, suggesting that postjudgment 

interest may be awarded against an entity entitled to 

sovereign immunity.  See DeRoche, 447 Mass. at 6, 19 & 

n.19.  However, in DeRoche the employer made “no 

independent argument as to why, if sovereign immunity 

has been waived in connection with prejudgment 

interest, that part of the judgment allowing 

postjudgment interest should not be affirmed.”  Id. at 

19 n.19.  The Court therefore treated the two types of 

interest alike “for purposes of this opinion.”  Ibid.  

The defendant argued below, and the Superior Court 

apparently accepted, that the footnote in DeRoche 

constituted dicta limited to the circumstances of that 

case.  This case presents an opportunity to clarify 

that the reasoning and holding of DeRoche apply 

equally to postjudgment interest. 

A liberal construction of the remedies available 

under c. 151B to include postjudgment interest is 

                                                                                                                                                               

Salem, which required “express statutory 

authorization” to waive sovereign immunity, is no 

longer tenable.  See Trustees, supra at 337-39.  

Neither Boston nor Salem should be treated as binding 

precedent on this issue.  See DeRoche, 447 Mass. at 12 

n.11 (noting that Trustees overruled Boston and 

Salem). 
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necessary to fulfill the remedial purposes of the 

statute.  See Todino v. Wellfleet, 448 Mass. at 238.  

Indeed, this Court has specifically cited the liberal 

construction mandate in granting postjudgment interest 

on an award of attorney’s fees under c. 151B.  See 

Nardone v. Patrick Motor Sales, Inc., 46 Mass. App. 

Ct. 452, 453 (1999).  Once a court determines the 

amount of actual and punitive damages, costs, and 

attorney’s fees due to a plaintiff under c. 151B, she 

should be entitled to the full value of that sum.  

“[T]he only way in which a[n] . . . award will retain 

its stated worth is by adding interest in order to 

compensate for delay in payment from that point 

forward.”  Smith v. Massachusetts Bay Transp. Auth., 

462 Mass. 370, 376 (2012), quoting from Onofrio v. 

Department of Mental Health, 411 Mass. 657, 660 n.4 

(1992).  “Because of the time value of money, a sum of 

money received in the future is worth less than the 

same sum received today . . . .  Disallowing interest 

thus harms the judgment creditor and encourages the 

judgment debtor to delay payment.”  Osborne v. Biotti, 

404 Mass. 112, 114-15 (1989). 

In Todino v. Wellfleet, the Supreme Judicial 

Court followed this line of reasoning to determine 
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that sovereign immunity was no bar to postjudgment 

interest on a claim under a different employee-

protecting statute.  448 Mass. at 236-39.  That 

statute, G.L. c. 41, § 111F, provides that police 

officers and firefighters injured in the line of duty 

should continue to receive their pay as normal while 

on leave.  See id. at 236-37 & n.7.  That statute is 

silent as to interest, and contains no explicit 

legislative statement that it should be liberally 

construed.  See id. at 238.  Nonetheless, the court 

discerned a legislative intent “to protect injured 

officers fully from all reductions in the worth of 

their compensation, including by temporary loss of use 

of funds.”  Id. at 237.  Thus, a right to interest was 

“necessarily implied” because, “[a]bsent interest, the 

right provided by § 111F would not be realized 

completely and . . . the plaintiff would not be made 

whole.”  Id. at 239.  The court recognized that “[a] 

town that withholds pay realizes time value from the 

retained funds. . . .  [T]hat encourages delay as a 

matter of course.  It could not have been the 

Legislature’s intention to reward municipalities for 

[untimely payment].”  Id. at 241. 
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The same is true under c. 151B.  The statute 

contains an array of remedies designed to make a 

plaintiff whole for the harm suffered due to the 

“hideous evil” of discrimination or retaliation.  

Unlike the statute at issue in Todino, here the 

Legislature has laid down a specific rule of 

construction: it must be “construed liberally.”  G.L. 

c. 151B, § 9.  Just as the damages remedies spelled 

out in the statute imply the remedy of prejudgment 

interest, postjudgment interest must also be available 

to prevent a defendant from allowing time and 

inflation to diminish the value of a plaintiff’s 

recovery. 

III. Carving Out Postjudgment Interest Would 
Encourage Delayed Payment by Public 

Defendants Found to Have Violated G.L. c. 

151B, and Discourage Parties and Attorneys 

from Pursuing Discrimination and Retaliation 

Claims against Commonwealth Defendants. 

 

The process of prosecuting a claim under c. 151B 

can be a lengthy one.  Between backlogs at the MCAD, 

the normal course of discovery and trial, and the time 

inherent in the appellate process, it is hardly 

unusual for it to take years for a case to be finally 

resolved.  See Gasior v. Massachusetts Gen. Hosp., 446 

Mass. 645, 655 (2006) (noting that c. 151B cases 
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“sometimes take years to reach resolution”).  See, 

e.g., Trustees of Health and Hospitals of the City of 

Boston, Inc. v. Massachusetts Commission Against 

Discrimination, 449 Mass. 675, 675-77 (2007) (layoffs 

occurred in 1994; court complaint filed in 2002; 

judgment entered in 2004; appeals concluded in 2007); 

Dalrymple v. Winthrop, 50 Mass. App. Ct. 611, 611-14 

(2000) (MCAD complaints filed in 1989, 1990, and 1991, 

and retaliatory termination took place in 1992; 

complaint filed in 1995; judgment entered in 1997; 

appeal decided in 2000).  If public entities are 

immune from postjudgment interest, there is little 

incentive for them to pay in a timely fashion; delays 

in payment undermine the value of c. 151B judgments.  

See Osborne, 404 Mass. at 114-15.  This interpretation 

would hinder the remedial purpose of c. 151B, and 

therefore cannot be what the Legislature intended. 

 In another civil rights case involving a 

Commonwealth defendant, this Court observed:  “[A] 

rule which would free a State of [its postjudgment] 

interest obligation . . . would dilute the 

encouragement of putative plaintiffs and their counsel 

to commence proper actions and would give State 

defendants, as losers, an extraneous motive to delay 
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payment.”  Gaulin v. Commissioner of Pub. Welfare, 23 

Mass. App. Ct. 744, 750 (1987), S. C., 401 Mass. 1001 

(1987).6  It runs counter to the policy of the 

Commonwealth for a public entity to receive 

preferential treatment in these types of cases.  As 

our courts have stated, public officials are “‘charged 

with the public duty to enforce the law equally,’” and 

therefore violation of c. 151B by government actors 

involves “a heightened degree of reprehensibility.”  

Clifton v. Massachusetts Bay Transp. Auth., 445 Mass. 

611, 623-24 (2005), quoting from Dalrymple v. 

Winthrop, 50 Mass. App. Ct. 611, 621 (2000).  The 

Legislature, in subjecting the Commonwealth to suit 

equally with other employers and providing for liberal 

construction, could not have intended to shield public 

employers from full responsibility for their actions.  

Cf. Todino v. Wellfleet, 448 Mass. at 241. 

In addition, any diminution in the remedies 

available against public employers would reduce the 

deterrent effect of c. 151B and make it more difficult 

for government employees to find attorneys willing to 

                                                           
6 On further appellate review, the Supreme Judicial 

Court endorsed the opinion of Justice Kaplan for the 

Appeals Court.  Gaulin v. Commissioner of Pub. 

Welfare, 401 Mass. 1001, 1001 (1987). 
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assist them in pursuing their cases.  See Haddad v. 

Wal-Mart Stores, Inc. (No. 2), 455 Mass. 1024, 1025 

(2010) (noting “the plaintiff's difficulty in 

obtaining counsel willing to represent her”).  Chapter 

151B is designed so that victims of discrimination or 

retaliation should not have to press claims against 

employers on their own:  “The purpose of G. L. c. 

151B, which is to discourage unlawful discrimination, 

as well as the requirement that the statute be broadly 

construed, see G. L. c. 151B, § 9, indicate an 

expressed legislative intent to encourage competent 

counsel to seek judicial relief for discrimination 

claims.”  Ibid.  These purposes would not be served by 

removing the incentive for prompt payment of damages 

and fee awards by public employers.  If private 

employers delay payment, their obligations increase 

accordingly.  If government employers may take years 

to pay judgments without penalty, business necessities 

may compel successful attorneys to take fewer cases 

involving those employers.  It would be nonsensical 

and contrary to legislative intent to give public 

employers such an advantage.  See Borne v. Haverhill 

Golf & Country Club, Inc., 58 Mass. App. Ct. 306, 324 

n.17 (2003) (noting Attorney General’s endorsement of 
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“Chapter 151B's policy of enlisting the help of 

private attorneys general in the fight against 

discrimination”).  In order to support strong 

enforcement of c. 151B, the statute’s full remedies 

should apply to the Commonwealth as well.  See Gaulin 

v. Commissioner of Pub. Welfare, 23 Mass. App. Ct. at 

750. 

IV. In Order to Provide Complete Relief for All 

Damages, Postjudgment Interest Should Apply 

Equally to Compensatory and Punitive 

Damages, Costs, and Attorney’s Fees. 

Once a defendant’s obligations have been 

established in a judgment, the successful plaintiff’s 

entitlement to full relief should be protected by the 

calculation of interest on the entire amount, 

regardless of the type of damages awarded.  See 

Osborne v. Biotti, 404 Mass. 112, 114-15 (1989) 

(“allowing a judgment debtor to delay payment [without 

paying interest] . . . in effect lessens the amount of 

the award”).  Whereas not all damages have been 

considered subject to prejudgment interest, see Salvi 

v. Suffolk County Sheriff’s Dept., 67 Mass. App. Ct. 

at 608-09, our courts have awarded postjudgment 

interest on all types of relief awarded under c. 151B.  

For employees of private employers, postjudgment 
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interest accrues on compensatory damages.  See Clifton 

v. Massachusetts Bay Transp. Auth., 445 Mass. 611, 624 

n.11 (2005).  For private employees, it is available 

on punitive damages.  See Fontaine v. Ebtec Corp., 415 

Mass. 309, 327-28 (1993); Nardone v. Patrick Motor 

Sales, Inc., 46 Mass. App. Ct. 452, 454 (1999).  And 

for private employees, postjudgment interest is 

likewise awarded on costs, Osborne, 404 Mass. at 113-

15, and attorney’s fees.  See Haddad v. Wal-Mart 

Stores, Inc. (No. 2), 455 Mass. at 1028; Nardone, 

supra at 453.  Cf. Gaulin, supra at 750 (permitting 

fee award to be delayed without accrual of interest 

would effectively “reduce those fees by indeterminate 

amounts without an explicable logic”).  Employees of 

public employers should receive no less than their 

private counterparts.  Cf. Bain v. Springfield, 424 

Mass. 758, 763 (1997).  The rationale for encouraging 

prompt payment by government defendants is equally 

applicable to all monetary relief awarded under c. 

151B.  Therefore, this Court should hold that 

postjudgment interest applies to compensatory and 

punitive damages, attorney’s fees, and costs without 

distinction. 
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CONCLUSION 

   For the foregoing reasons, MELA urges this 

Honorable Court to reverse the judgment of the 

Superior Court and award the plaintiff postjudgment 

interest on all of her damages, attorney’s fees, and 

costs. 
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Superior Court of Massachusetts. 

Hiram CLIFTON, Plaintiff, 

v. 

MASSACHUSETTS BAY TRANSPORTATION AU-

THORITY, Defendant. 

 

No. CIV. A. 95-2686-H. 

Feb. 3, 2000. 

 

CONSOLIDATED MEMORANDUM OF DECISION AND 

ORDER ON POST-TRIAL MOTIONS 

GANTS. 

*1 On September 17, 1999, after 2 1/2 weeks of trial, 

the jury rendered a special verdict finding that the de-

fendant, the Massachusetts Bay Transportation Authority 

(“MBTA”), had (1) discriminated against the plaintiff, 

Hiram Clifton (“Clifton”), in the conditions of his em-

ployment because of his race by subjecting him to a hostile 

work environment at some time during the period between 

October 20, 1992 and February 22, 1994, and (2) taken 

adverse employment action against him either because he 

expressed his opposition to a discriminatory practice in-

ternally with the MBTA or because he filed complaints 

with the Massachusetts Commission Against Discrimina-

tion (“MCAD”) and the Equal Employment Opportunity 

Commission (“EEOC”). The jury awarded Clifton 

$500,000 in emotional distress damages and another 

$5,000,000 in punitive damages, for a total damage award 

of $5,500,000. 

 

The MBTA now moves for judgment notwithstanding 

the verdict, for a new trial, for remittitur of the emotional 

distress and punitive damage awards, for a hearing re-

garding jury bias, and to alter the judgment to eliminate the 

award of any interest. Clifton moves to alter the judgment 

to include pre-judgment interest on the punitive damage 

portion of the award. Clifton also moves for the award of 

reasonable attorney's fees pursuant to G.L. c. 151B, § 9. I 

will consider each motion in turn. 

 

I. Defendant's Motion for Judgment Notwithstanding the 

Verdict 

The standard of review in evaluating the defendant's 

motion for judgment notwithstanding the verdict 

(“JNOV”) under Mass.R.Civ.P. 50(b) was set forth by the 

Supreme Judicial Court in Cambridgeport Savings Bank v. 

Boersner: 

 

In considering a motion for judgment notwithstanding 

the verdict, “the judge's task, ‘taking into account all the 

evidence in its aspect most favorable to the plaintiff, [is] 

to determine whether, without weighing the credibility 

of the witnesses or otherwise considering the weight of 

the evidence, the jury reasonably could return a verdict 

for the plaintiff.’ “ Tosti v. Ayik, 394 Mass. 482, 494, 476 

N.E.2d 928 (1985), quoting Rubel v. Hayden, Harding & 

Buchanan, Inc., 15 Mass.App.Ct. 252, 254, 444 N .E.2d 

1306 (1983). The court will consider whether “anywhere 

in the evidence, from whatever source derived, any 

combination of circumstances could be found from 

which a reasonable inference could be drawn” in favor 

of the non-moving party. Poirier v. Plymouth, 374 Mass. 

206, 212, 372 N.E.2d 212 (1978), quoting Raunela v. 

Hertz Corp., 361 Mass. 341, 343, 280 N.E.2d 179 

(1972). “The inferences to be drawn from the evidence 

must be based on probabilities rather than possibilities 

and cannot be the result of mere speculation and con-

jecture.” McEvoy Travel Bureau, Inc. v. Norton Co., 408 

Mass. 704, 706-707 n. 3, 563 N.E.2d 188 (1990), quot-

ing McNamara v. Honeyman, 406 Mass. 43, 45-46, 546 

N.E.2d 139 (1989). 

 

413 Mass. 432, 438 (1992). 

 

All agree that, to establish a hostile work environment 

race discrimination claim under G.L. c. 151B, the jury 

must find both that Clifton's work environment was hostile 
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for all or part of the relevant period-October 20, 1992 to 

February 22, 1994-and that the MBTA committed at least 

one act of race discrimination during this time period that 

substantially contributed to the creation or continuation of 

that hostile work environment. The MBTA contends that 

the evidence was insufficient as a matter of law to permit 

this finding. Viewing the evidence in the light most fa-

vorable to Clifton, as is required in considering JNOV 

motions, this Court disagrees. 

 

*2 Clifton joined the MBTA as a laborer in 1983, and 

became a trackman ten months later in the MBTA's En-

gineering and Maintenance Department in Charlestown 

(“E & M”). In 1986, he was selected to be a “rated in 

foreman” at the rail shop in E & M, becoming the first 

African American ever to be made a foreman in 

Charlestown. 

 

The evidence supports the finding that some of Clif-

ton's superiors and colleagues at the MBTA never forgave 

him for rising to that level on what they perceived to be 

their turf. Clifton testified that, right after he was chosen as 

foreman, the general foreman at E & M, Philip Chisholm, 

told Robert Rooney, then the supervisor for the entire E & 

M yard, that Rooney must be a “nigger-lover” to have 

given the job to Clifton. Chisholm allegedly later told 

Clifton that they had made bets that he would not last at his 

new job. 

 

According to Clifton, from the time he became a 

foreman until 1988, he worked in a “battle zone” at the E & 

M yard. Chisholm and others shot bottle rockets at him, 

turned the lights off when he used the bathroom, shot water 

at him through fire hoses, dropped firecrackers near him, 

set water boobytraps that would fall on him when he 

opened his office door, and spraypainted the words 

“fagbait” and “Sanford and Sons” on his locker. Clifton 

complained to Rooney, but Rooney simply told him that he 

was a “rat” to complain about it and that the guys were just 

joking. No discipline was ever taken for the harassment. 

Indeed, Rooney himself began to join in the harassment, 

calling Clifton “Roxbury mayor,” “fucking banana,” and 

“Sanford,” and referring to Clifton and another black em-

ployee as “ding and dong.” 

 

According to Clifton, by 1988, he had to escape from 

the harassment, even though he enjoyed the work in the rail 

shop, and received a transfer to the job of yard foreman in 

commuter rail. Rooney remained his boss and told him 

that, although he had transferred, he had not gotten away. 

In fact, Rooney remained his boss until Rooney's retire-

ment in May 1993, and continued to harass him, call him 

demeaning names, and affirmatively undercut his authority 

until that time. 

 

The racial harassment of Clifton continued in this new 

position and the other foreman positions that followed, 

albeit less in the form of childish pranks and more in the 

form of unfairly enforcing rules upon him that were not 

applied to any other supervisor in a comparable position. 

For instance: 

 

• When Clifton transferred to become foreman of a crew 

landscaping the Southwest Corridor, others in his posi-

tion were given a tool bungalow near the worksite to 

store equipment. Clifton was not given a tool bungalow 

and had to store tools at his home. Yet, when he went 

home to retrieve these tools, he was disciplined by 

Rooney and another superior, Paul Pellegrini, for leav-

ing his crew without permission. 

 

• Clifton was the only foreman who was given a fixed 

work schedule, and he was disciplined when he failed to 

meet that schedule, even when meeting it was imprac-

tical under the circumstances. 

 

*3 • All other crews were given a fifteen minute coffee 

break in the morning; Clifton's crew was limited to ten 

minutes. 

 

• In December 1992, Rooney told him that he wanted 

Clifton to call him every time Clifton came and went 

anywhere. No one else had to do this. When Clifton 

called Rooney in compliance with this direction, Rooney 

was never available to answer the telephone. 
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The rules regarding the filling of vacancies kept 

changing, each time to Clifton's detriment. In November 

1991, when the general foreman called in sick, Clifton was 

the next most senior foreman and was supposed to be the 

one to fill the vacancy. Rooney, however, chose another 

foreman junior to Clifton to fill the vacancy, claiming that 

he was going to rotate the position with different foremen. 

When Chisholm assumed responsibility for filling vacan-

cies in the summer of 1993, he initially went to a seniority 

system when another white foreman was more senior than 

Clifton, but departed from seniority when Clifton was the 

senior man, claiming he based his decision on the greater 

experience of the junior man. In October 1994, the MBTA 

eliminated one TC general foreman position-the one in 

Charlestown, which was the job that Clifton happened to 

hold. 

 

In the fall of 1992, Chisholm took a photograph of a 

black woman that resembled Clifton's wife, placed it on a 

flyer that indicated her availability for sexual services, and 

gave a telephone number that was Clifton's beeper number. 

Clifton ripped up these flyers when he saw them, but 

Chisholm succeeded in faxing at least one to Richard 

Leonard, who at that time was Division Chief of E & M. 

Clifton later got a dozen telephone messages on his beeper 

in response to this flyer. 

 

In February 1993, Rooney ordered Clifton into 

Rooney's pick-up truck, then placed it hard into reverse, 

and backed it into another truck, injuring Clifton. When 

Clifton returned to work after nine weeks on injured leave, 

Rooney ordered him to work on a dump truck despite 

orders from Clifton's doctor that he should not perform that 

duty because of the back and neck injuries he sustained 

from the truck accident. 

 

In August 1993, someone placed on the bulletin board 

of the Rail Shop in Charlestown a racist staff application 

purporting to be from Jesse Jackson. Clifton showed this 

flyer to Chisholm, but no attempt was ever made to iden-

tify and punish those who wrote or posted it. 

 

In addition, there was evidence presented of discrim-

inatory conduct directed against other black employees of 

the MBTA that was committed by MBTA supervisors or 

tolerated by them which Clifton learned of and reasonably 

made him find his work environment to be hostile to him as 

a black man.
FN1

 For instance, Fuad Akbar, another black 

employee in E & M, told Clifton in 1993 that Paul 

Pellegrini, a senior manager at the MBTA, had said in 

Akbar's presence that it was “only a matter of time before 

he fired those two niggers,” referring to Clifton and Akbar. 

Akbar told Clifton that Pellegrini sometimes called him 

“colored boy,” and had passed over him when it was his 

turn to be TC foreman. 

 

FN1. “[T]he conduct to be considered as com-

prising hostile environment discrimination need 

not all have been directed personally at the plain-

tiff. As a matter of settled law and common sense, 

a hostile environment claim requires considera-

tion of the environment in which a plaintiff 

works.” Ruffino v. State Street Bank and Trust 

Co., 908 F.Supp. 1019, 1038-1039 n. 34 (D.Mass 

1995). At trial, this Court limited evidence of acts 

directed against others to those that concerned 

race discrimination and became known to Clifton, 

such that the acts themselves and the MBTA's 

failure to punish anyone for those acts became 

part of the environment in which Clifton worked. 

 

*4 Clifton initially complained about these acts to his 

immediate superiors, who did nothing to stop them. In 

January 1990, he brought his complaints to the MBTA's 

Equal Employment Opportunity (“EEO”) office. The EEO 

officer asked him to keep a written record of the discrim-

ination he was facing but ultimately did nothing to inves-

tigate the allegations or end the discrimination. Later in 

1990, Clifton filed the first of what became a series of 

internal EEO complaints. The EEO failed to follow its 

written policies with respect to mediating such complaints, 

investigating them, and making written findings of fact 

with regard to them. Finally, in April 1993, Clifton filed 

the first of two discrimination complaints with the MCAD. 

Add. 3



  

 

Page 4 

Not Reported in N.E.2d, 11 Mass.L.Rptr. 316, 2000 WL 218397 (Mass.Super.) 
(Cite as: 2000 WL 218397 (Mass.Super.)) 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

At least one senior MBTA manager was so irked by Clif-

ton's filing of these internal and external complaints of 

discrimination that he told Clifton that he would consider 

him for promotion to another supervisory job only if 

Clifton stopped filing complaints. 

 

In addition, Clifton presented other evidence about 

alleged harassment he suffered in and after 1992 con-

cerning work disputes where Clifton believed he was 

treated unfairly. For instance, he was disciplined in Octo-

ber 1994 for using an MBTA fax machine to fax docu-

ments to the EEO office, with copies to his attorney. While 

the MBTA presented evidence supporting its view that 

these disputes focused on legitimate concerns about Clif-

ton's conduct and had no relationship to Clifton's race or 

his complaints of discrimination, the jury could infer, 

given the history and context of the MBTA's relationship 

with Clifton, that they had a forbidden ulterior motive. 

 

In summation, there was sufficient evidence to support 

the jury's finding that the cumulative effect of the MBTA's 

conduct created a hostile work environment as a result of 

Clifton's race and the complaints he made about race dis-

crimination, that this hostile work environment existed 

during the relevant period within the statute of limitations 

(between October 20, 1992 and February 22, 1994), and 

that there was at least one act of discrimination that the 

MBTA committed during this relevant time period that 

contributed to the continuation of a hostile work envi-

ronment. There was also sufficient evidence to support the 

jury's finding that the MBTA took adverse action against 

Clifton in retaliation for his legally-protected challenge to 

discriminatory practices. 

 

The MBTA's strongest argument in support of its 

JNOV motion is that this Court must adopt, with respect to 

Massachusetts G.L. c. 151B claims, the federal standard 

for continuing violations in discrimination cases set forth 

in Provencher v. CVS Pharmacy, Division of Melville 

Corp., 145 F.3d 5, 14 (1st Cir.1998). In Provencher, the 

First Circuit declared, “Even where a plaintiff alleges a 

violation within the appropriate statute of limitations pe-

riod, the continuing violation claim will fail if the plaintiff 

was or should have been aware that he was being unlaw-

fully discriminated against while the earlier acts, now 

untimely, were taking place.” Id. See also Sabree v. United 

Brotherhood of Carpenters and Joiners, Local 33, 921 

F.2d 396, 401-402 (1st Cir.1990). Under this federal 

standard, the determination as to whether Clifton suffered 

hostile environment race discrimination must be based 

solely on acts of discrimination allegedly committed be-

tween October 20, 1992 and February 22, 1994. The earlier 

acts would be barred from being considered as part of the 

continuing violation because Clifton knew before October 

20, 1992 that he was being unlawfully discriminated 

against by the MBTA. As a result, this Court would need to 

consider whether the acts of discrimination alleged during 

this 16 month time period, standing alone, are sufficient to 

support a finding of hostile environment race discrimina-

tion. 

 

*5 This federal standard was premised on the First 

Circuit's understanding that the rationale behind the con-

tinuing violation doctrine was “ ‘to permit the inclusion of 

acts whose character as discriminatory acts was not ap-

parent at the time they occurred.’ “ Provencher v. CVS 

Pharmacy, Division of Melville Corp., 145 3d at 15 quot-

ing Speer v. Rand McNally & Co., 123 F.3d 658, 663 (7th 

Cir.1997). The consequence of this interpretation of the 

continuing violation doctrine is that, once a victim knows 

he is being discriminated against, the six month limitations 

clock starts running, and he will not be able to complain 

about this conduct (even if it continues) if he waits longer 

than that to file a complaint with the MCAD. Indeed, the 

First Circuit has reasoned “that a knowing plaintiff has an 

obligation to file promptly or lose his claim.” Provencher 

v. CVS Pharmacy, Division of Melville Corp., 145 F.3d at 

14-15. 

 

This Court does not believe that the Supreme Judicial 

Court will adopt this federal rule in interpreting 

Massachusetts' continuing violation doctrine in hostile 

environment race discrimination cases. See Local 1037 v. 

Massachusetts Commission Against Discrimination, 406 

Mass. 515, 521 n. 7 (1990) (the Supreme Judicial Court 

may consider analogous federal discrimination statutes for 
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purposes of interpretation, but it is not bound by interpre-

tations of the federal statute in construing our state statute). 

 

Hostile environment cases are more analogous to 

corrosion than to explosion. This form of discrimination 

results from the cumulation of many acts and failures to 

act, some too small to complain about in isolation, that 

viewed in their totality create a hostile work environment. 

See Ruffino v. State Street Bank and Trust Company, 908 

F.Supp. 1019, 1038 (D.Mass.1995) (“hostile environment 

discrimination typically is not confined to one act, directed 

at one individual, one time; rather, it is a composite of 

workplace action and inaction.”) Under the federal stand-

ard, if a plaintiff does not file with the MCAD within six 

months of his first realizing that the totality of this conduct 

has reached the level of creating a hostile work environ-

ment, he loses the ability to allege this misconduct. If the 

misconduct continues and he files a racial discrimination 

claim alleging a hostile work environment, the scope of the 

allegations would be limited to those that occurred within 

the past six months, even if this misconduct, by itself, is 

insufficient to support a hostile environment claim. Con-

sequently, the federal standard would not permit the 

MCAD or the court to consider the totality of continuing 

conduct in determining whether the plaintiff has suffered 

discrimination and in fashioning a remedy for that un-

lawful discrimination. 

 

In addition, the federal standard provides a strong in-

centive for a victim of race harassment to bring his claim 

when he first realizes that he has been discriminated 

against. If he waits six months to see if the harassment will 

stop, or to work with his employer to stop it, or to learn 

whether the harassment will deteriorate from bad to intol-

erable, he will lose his ability to allege the earlier mis-

conduct. This is not fair to the victimized employee, be-

cause it forces him prematurely to choose litigation as his 

remedy. Nor is it sensible for the responsible employer 

who wants to resolve any harassment allegations short of 

litigation. 

 

*6 As a result, the federal standard is not in keeping 

with the purpose and spirit of Massachusetts' continuing 

violation doctrine, which is to permit the MCAD or the 

court “to remedy ongoing discriminatory policies.” Local 

1037 v. Massachusetts Commission Against Discrimina-

tion, 406 Mass. at 520 quoting Rock v. Massachusetts 

Commission Against Discrimination, 384 Mass. 198, 207 

(1981). That purpose cannot be accomplished unless the 

factfinder is permitted to examine continuing conduct in its 

totality and not be limited to the portion of the continuing 

conduct that occurred in the six months before the MCAD 

filing. See. Local 1037 v. Massachusetts Commission 

Against Discrimination, 406 Mass. at 521 n. 7 (declining to 

follow the United States Supreme Court's reasoning re-

garding continuing violations because it was “unduly re-

strictive of an administrative agency's ability to punish 

discriminatory acts”).
FN2 

 

FN2. In view of this finding as to the law, this 

Court expressly does not decide whether the ev-

idence, viewed in the light most favorable to the 

plaintiff, would be sufficient to support a finding 

of race discrimination or retaliation if the 

Provencher standard were to be found applicable 

to G.L. c. 151B cases. 

 

For the reasons detailed above, the MBTA's motion 

for JNOV is DENIED. 

 

II. Defendant's Motion for New Trial or Remittitur 

In evaluating the MBTA's motion for a new trial in 

this case, I am mindful of the Supreme Judicial Court's 

admonition to trial judges in Turnpike Motors, Inc. v. 

Newbury Group, Inc.: 

 

The grant or denial of a motion for “a new trial on the 

ground that the verdict is against the weight of the evi-

dence rests in the discretion of the judge.” Robertson v. 

Gaston Snow & Ely Bartlett, 404 Mass. 515, 520, 536 

N.E.2d 344, cert. denied, 493 U.S. 894, 110 S.Ct. 242, 

107 L.Ed.2d 192 (1989), quoting Bergdoll v. 

Suprynowicz, 359 Mass. 173, 175, 268 N.E.2d 362 

(1971). The judge, however, “should not decide the case 

as if sitting without a jury; rather, the judge should only 
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set aside the verdict if satisfied that the jury ‘failed to 

exercise an honest and reasonable judgment in accord-

ance with the controlling principles of law.’ “ Robertson, 

supra, quoting Hartmann v. Boston Herald-Traveler 

Corp., 323 Mass. 56, 60, 80 N.E.2d 16 (1948). Moreo-

ver, a judge should exercise this discretion only when the 

verdict “is so greatly against the weight of the evidence 

as to induce in his mind the strong belief that it was not 

due to a careful consideration of the evidence, but that it 

was the product of bias, misapprehension or prejudice.” 

Scannell v. Boston Elevated Ry., 208 Mass. 513, 514, 94 

N.E. 696 (1911). 

 

413 Mass. 119, 127 (1992). 

 

I begin my discussion of this motion by declaring that 

I have the utmost respect for the jury that considered this 

case. They paid careful attention to the evidence, asked 

thoughtful questions of the witnesses, and devoted a great 

deal of time to their deliberations.
FN3

 I have no reason to 

think that anything they did was the “product of bias, 

misapprehension or prejudice,” Scannell v. Boston Ele-

vated Ry., 208 Mass. at 514, or that they “failed to exercise 

an honest and reasonable judgment in accordance with the 

controlling principles of law.” Robertson v. Gaston Snow 

& Ely Bartlett, 404 Mass. at 520. 

 

FN3. The jury was allowed to ask written ques-

tions of each witness in this case once the attor-

neys had completed their questioning of the wit-

ness. 

 

A. Motion for New Trial as to Liability 

*7 In deciding the issue of liability-whether the 

MBTA discriminated against Clifton on the basis of his 

race and whether it retaliated against him for his com-

plaints of race discrimination-the jury's task was to ex-

amine the conflicting evidence of what happened and why 

it happened, and determine how the MBTA acted towards 

Clifton and why it acted that way towards him. In per-

forming this task, there was sufficient evidence for the jury 

to find in favor of Clifton and I see nothing unfair about 

that finding. 

 

B. Motion for New Trial as to Damages 

 

1. Compensatory Damages 

 

In deciding the issue of compensatory damages, the 

jury needed to put a dollar figure on the emotional distress 

that Clifton suffered as a result of the discrimination and 

retaliation he suffered over what the jury could reasonably 

have found was many years. In my instructions to the jury, 

I told them that their object, if they found liability, was to 

restore Clifton to the position he would have been in had 

the wrong not occurred. I acknowledged that there was no 

special formula to assess a plaintiff's emotional distress 

damages in these circumstances, that they were to assess 

what was fair, adequate, and just to compensate Clifton for 

any injuries that were more likely than not caused by the 

MBTA's alleged discrimination, and that, in doing so, they 

had to be guided by their common sense and conscience. 

The jury, after considering the evidence and these instruc-

tions, found emotional distress damages of $500,000, 

which the MBTA claims is far too large to constitute jus-

tice in this case. I disagree. 

 

As with a motion for a new trial on the issue of liabil-

ity, a new trial ought not to be ordered on the issue of 

actual damages simply because the judge “himself would 

have assessed the damages in a different amount.” 

Solimene v. B. Grauel & Co., KG, 399 Mass. 790, 803 

(1987) quoting Bartley v. Phillips, 317 Mass. 35, 40 

(1944). See also Walsh v. Chestnut Hill Bank & Trust Co., 

414 Mass. 283, 292 (1993) (a new trial should not be or-

dered on the grounds that the damage award was excessive 

unless “it appears to the judicial conscience and judgment 

that otherwise a miscarriage of justice will result.”). When, 

as here, there is no measurable economic loss, a court 

should even be more wary of interfering with a jury's 

finding. See Labonte v. Hutchins & Wheeler, 424 Mass. 

813, 825 (1997) (recognizing that claims for emotional 

distress damages are inherently difficult to evaluate); 

Wagenmann v. Adams, 829 F.2d 196, 215 (1st Cir.1987). A 
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finding of discrimination alone is sufficient to support an 

award of emotional distress damages, without any need to 

establish physical injury or psychiatric consultation. 

Labonte v. Hutchins & Wheeler, 424 Mass. at 824, citing 

Buckley Nursing Home, Inc. v. Massachusetts Commission 

Against Discrimination, 20 Mass.App.Ct. 172, 182 (1985) 

and Bournewood Hospital, Inc. v. Massachusetts Com-

mission Against Discrimination, 371 Mass. 303, 317 

(1976). Since a judge is no better able than a jury to de-

termine what amount of money will compensate a man for 

being humiliated and harassed over many years because of 

the color of his skin, a judge should be reluctant to find the 

amount decided by the jury to be excessive. See Labonte v. 

Hutchins & Wheeler, 424 Mass. at 825 (citing with ap-

proval the acknowledgment by another court that emo-

tional distress awards have traditionally been left to the 

jury because there is little in legal authority to guide a court 

in determining when an emotional distress award is ex-

cessive). All that a judge knows which the jury does not is 

what other courts have seen fit to award. 

 

*8 Evaluating a damage award in terms of what other 

juries and judges have done is of limited value, both be-

cause each case presents different facts and because the 

outcome of the analysis depends on which of the hundreds 

of comparable cases are brought to the court's attention. 

See Labonte v. Hutchins & Wheeler, 424 Mass. at 826 n. 

17 (emphasizing that the court did not rely on damage 

awards in comparable cases to arrive at its conclusion, but 

simply to buttress it). From my own admittedly unscien-

tific review, there is no question that the award here is on 

the high end of emotional distress awards and higher than 

the vast majority of such awards in discrimination cases. 

Yet, it does not stand alone. As the plaintiff has noted, 

other juries have awarded $500,000 in emotional distress 

damages in discrimination cases, and other courts have 

upheld such verdicts. See Brocklehurst v. PPG Industries, 

Inc., 865 F.Supp. 1253, 1266 (E.D.Mich.1994) (age dis-

crimination); Jenkins v. Southeastern Michigan Chapter, 

American Red Cross, 141 Mich.App. 785, 369 N.W.2d 

223, 230 (1985) (race discrimination). In Massachusetts, 

the MCAD in at least four cases identified by the plaintiff 

has awarded amounts ranging from $250,000 to $335,000 

for emotional distress, and the three cases that were re-

viewed by the Superior Court survived that challenge. See 

Westinghouse Electric Supply Corporation v. MCAD, 9 

Mass.L.Rptr. No. 29, 661, 666 (May 17, 1999) ($250,000); 

Abramian v. President and Fellows of Harvard College, 9 

Mass.L.Rptr. No. 25, 556, 562 (April 19, 1999) 

($250,000); Walsh v. Carney Hospital Corporation, 8 

Mass.L .Rptr. No. 26, 574, 578 (August 31, 1998) 

($335,000); Said v. Northeast Security, 18 MLDR 255 

(1996) ($300,000). 

 

While the award for emotional distress is unusually 

high relative to other cases, the jury was entitled to find 

that the indignity suffered by Clifton, both in its intensity 

and duration, was also unusually high. The jury could have 

found that Clifton was haunted by acts of discrimination 

and retaliation for at least eight years. He sought psycho-

logical help for the problems caused by his discrimination, 

and was humiliated for doing that by one of his MBTA 

superiors. There was evidence that Clifton became de-

pressed, angry, fearful, and ultimately beaten down as a 

result of the discrimination he suffered. There was evi-

dence that Clifton had cause to feel beaten down, because 

the discrimination continued year after year in various 

forms and the MBTA consistently failed to act on his 

complaints to put an end to the practice. In short, the jury 

reasonably could have found that for at least eight years 

Clifton was tormented by colleagues and superiors who 

wanted him to fail because of the color of his skin, and that 

Clifton's emotional life was transformed not only by suf-

fering this harassment but by endeavoring to defeat it. 

 

This case may be sharply distinguished from Labonte 

v. Hutchins & Wheeler, 424 Mass. at 826, where the Su-

preme Judicial Court in a handicapped discrimination case 

found a jury's award of $550,000 in emotional distress 

damages to be excessive. In Labonte, the plaintiff was 

hired as the executive director of the defendant law firm in 

June 1990, was diagnosed as suffering from multiple 

sclerosis a year later, and was terminated from the firm in 

January 1992 after the firm failed to make any reasonable 

accommodation to his disability. Id. at 814-815. As a result 

of his termination, the plaintiff became very depressed and 
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sought therapy, but he was working as a consultant, taking 

doctoral classes, and teaching by the fall of 1993, when his 

depression abated. Id. at 815-816, 825. There was evidence 

in Labonte that the plaintiff was relieved to be freed from 

the stress of his law firm position and that he was “very 

motivated” to move on to new projects. Id. at 825. In the 

instant case, the jury was entitled from the evidence to find 

that Clifton's emotional distress lasted far longer, was far 

more painful, and was not diminished by any positive 

elements. Moreover, while Labonte was fired from the 

defendant law firm because the firm was unwilling to make 

any reasonable accommodation to his handicap, the dis-

crimination against Clifton was far uglier, focusing solely 

on the color of his skin and the complaints he made about 

the race discrimination that he suffered. 

 

*9 For all these reasons, this Court does not find the 

jury's $500,000 award for emotional distress to be exces-

sive. 

 

3. Punitive Damages 

The Supreme Court of the United States has held that 

punitive damage awards must not be so grossly excessive 

that they violate notions of fundamental fairness and ra-

tionality inherent in the concept of due process of law 

under the Fourteenth Amendment. See, e.g., TXO Pro-

duction v. Alliance Resources, 509 U.S. 443 (1993). While 

a governmental entity like the MBTA is not protected by 

the Fourteenth Amendment, the Supreme Judicial Court 

has made it clear that trial courts in Massachusetts should 

employ the same due process analysis to ensure that puni-

tive damage awards against such entities are not excessive 

or irrational. Bain v. Springfield, 424 Mass. 758, 768 

(1997).
FN4 

 

FN4. The MBTA has argued that punitive dam-

ages may not be awarded against public entities. 

This flies right in the face of the Supreme Judicial 

Court's holding in Bain v. Springfield, which 

specifically found that punitive damages may be 

awarded against public entities in discrimination 

cases brought under G.L. c. 151B. 424 Mass. at 

762-764. Since Bain is a controlling case, I need 

not dwell on the MBTA's arguments regarding 

this contention. 

 

I also note that the MBTA has argued that pu-

nitive damages may not be assessed here since 

G.L. c. 151B was amended to permit punitive 

damages only in 1990, and the jury was per-

mitted to consider misconduct before that date 

in determining the amount of punitive damages. 

This issue was never raised at trial by the 

MBTA and therefore will not be considered 

post-trial. 

 

The Supreme Judicial Court has declared that “three 

main factors should be considered in determining if a pu-

nitive damage award is excessive: 

 

• ‘the degree of reprehensibility of the defendant's con-

duct,’ 

 

• the ratio of the punitive damage award to the ‘actual 

harm inflicted on the plaintiff,’ 

 

• with a comparison of ‘the punitive damages award and 

the civil or criminal penalties that could be imposed for 

comparable misconduct.’ “ 

 

Labonte v. Hutchins & Wheeler, 424 Mass. at 826 

quoting BMW of N. Am. v. Gore, 517 U.S. 559, 575, 580, 

583 (1996). In addition, the Supreme Judicial Court found 

that other factors identified by Justice Breyer in his con-

currence in BMW of N. Am. v.. Gore may also be consid-

ered in reviewing punitive damages: 

• “a reasonable relationship to the harm that is likely to 

occur from the defendant's conduct as well as to the 

harm that actually has occurred; 

 

• a reasonable relationship to the degree of reprehensi-

bility of the defendant's conduct; 

 

• removal of the profit of an illegal activity and be in 

excess of it so that the defendant recognizes a loss; 
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• factoring in of the financial position of the defendant; 

 

• factoring in of the costs of litigation and encourage 

plaintiffs to bring wrongdoers to trial; 

 

• an examination whether criminal sanctions have been 

imposed; 

 

• an examination whether other civil actions have been 

filed against the same defendant.” 

 

Labonte v. Hutchins & Wheeler, 424 Mass. at 827 

citing BMW of N. Am. v. Gore, 517 U.S. at 589 (Breyer, J., 

concurring). 

 

Examining the three main factors, the race discrimi-

nation found by the jury was quite reprehensible and 

worthy of some amount of punitive damages. The 10:1 

ratio between punitive and compensatory damages, by 

itself, does not cross any constitutional line of unfairness, 

because there is no such categorical line. See BMW of N. 

Am. v. Gore, 517 U.S. at 580-583. However, one consid-

eration in evaluating this ratio is whether the actual puni-

tive damage award is reasonable in view of the relationship 

between the harm actually suffered by the victim and the 

harm that would have resulted if the tortious plan had 

succeeded. Id. at 580; TXO Production v. Alliance Re-

sources, 509 U.S. at 460. In this case, there is no difference 

between the harm that Clifton could have suffered from the 

discrimination and the harm he did suffer. This is not a case 

where the defendant acted dangerously but got lucky be-

cause the danger he caused produced little harm, justifying 

a substantial punitive damage award to deter the dangerous 

conduct. The third main factor does not apply here, be-

cause there is no criminal or civil penalty that realistically 

could properly be imposed for this conduct. 

 

*10 Looking to some of the other factors raised by 

Justice Breyer, the MBTA is not a for-profit organization, 

so the award of punitive damages cannot be justified to 

eliminate any financial benefit the MBTA may have 

earned from race discrimination. Nor are punitive damages 

needed to give plaintiffs the financial incentive to bring 

race discrimination actions of this type under G.L. c. 151B, 

since the statute permits the collection of back pay, front 

pay, and emotional distress damages, along with attorney's 

fees. 

 

I recognize that, when one punishes a public entity 

with punitive damages, one is effectively punishing the 

taxpayers, who played no role in the misconduct. City of 

Newport v. Fact Concerts, Inc., 101 S.Ct. 2748, 2759 

(1981). Since the Legislature has specifically chosen to 

waive sovereign immunity and permit public entities like 

the MBTA to be subject to punitive damages in discrimi-

nation cases under G.L. c. 151B, see Bain v. Springfield, 

424 Mass. at 762-764, I do not believe it is appropriate for 

a court to find punitive damages against a public entity 

excessive solely because the incidence of that punishment 

will be on the innocent taxpayer. If that were the result the 

Legislature intended, it would not have waived sovereign 

immunity to permit such damage awards. However, it is 

appropriate to consider that the defendant is a public entity 

in evaluating the size of the award, since the financial 

position and profitability of the defendant may properly be 

considered. The MBTA, by its nature, has no retained 

profits and no profit motive for its misconduct. 

 

For punitive damages against such a public entity to be 

rational and fundamentally fair in the circumstances of this 

case, the conduct must be reprehensible and the amount of 

damages must be designed to deter the public entity from 

engaging in similar conduct. See City of Newport v. Fact 

Concerts, Inc., 101 S.Ct. at 2759 (punitive damages by 

definition are intended “to punish the tortfeasor whose 

wrongful action was intentional or malicious, and to deter 

him and others from similar extreme conduct”). The con-

duct found by the jury was indeed reprehensible and a 

substantial amount of punitive damages is indeed appro-

priate to deter future misconduct, but I find that, consid-

ering all of the relevant factors, the amount of punitive 

damages was excessive. Punitive damages in the amount 

of $500,000 are sufficient to deter such behavior in the 

future. When combined with the $500,000 compensatory 

Add. 9



  

 

Page 10 

Not Reported in N.E.2d, 11 Mass.L.Rptr. 316, 2000 WL 218397 (Mass.Super.) 
(Cite as: 2000 WL 218397 (Mass.Super.)) 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

damage award, it will produce a total damage award of $1 

million against the MBTA for its acts of discrimination and 

retaliation, without even considering the attorney's fees to 

which the plaintiff is entitled under G.L. c. 151B. This 

amount is certainly large enough to send a loud and clear 

message to the MBTA that it must put an end to any legacy 

of discrimination that still pervades that organization. 

 

I recognize that one may question the sincerity of my 

earlier pronouncement of admiration for this jury in view 

of my decision to reduce by 90 percent the amount of 

punitive damages awarded by that same jury. The fact of 

the matter is that, while deference is owed to every jury 

verdict, courts have traditionally given far less deference to 

the award of punitive damages than to the award of com-

pensatory damages for emotional distress. Compare 

Labonte v. Hutchins & Wheeler, 424 Mass. at 824 (only 

practical test for determining whether emotional distress 

awards are excessive is if it “so shocks the sense of justice 

as to compel the conclusion that the jury was influenced by 

partiality, prejudice, mistake or corruption”), quoting 

Mather v. Griffin Hosp., 207 Conn. 125, 139 (1988), with 

Labonte v. Hutchins & Wheeler, 424 Mass. at 826 (com-

mon law and constitutional principles mandate that courts 

“review the amount [of a punitive damage award] to ensure 

that it is reasonable and not simply a criminal penalty.”). 

 

*11 Lesser deference is appropriate because a jury is 

generally asked, as it was here, to decide the issue of pu-

nitive damages with little guidance and inadequate infor-

mation. Without objection from any party, this jury was 

given the following instruction regarding punitive dam-

ages: 

 

If you find that the MBTA committed race discrimina-

tion or retaliation against Mr. Clifton, you may consider, 

in your discretion, whether punitive damages are war-

ranted. Punitive damages differ from compensatory 

damages. Unlike compensatory damages, which com-

pensate the victim for the harm he suffered as a result of 

the defendant's misconduct, the purpose of punitive 

damages is to punish the wrongdoer for intentional 

misconduct and deter future misconduct. In determining 

whether any award of punitive damages is appropriate 

and, if so, the amount of such an award, you may con-

sider: 

 

1. The character, nature, and duration of the defendant's 

conduct; 

 

2. The amount of money needed, in view of the de-

fendant's financial means, to punish the defendant's 

conduct and deter any future acts of misconduct; 

 

3. The actual harm suffered by the plaintiff; and 

 

4. The magnitude of any potential harm to other victims 

if similar future behavior is not deterred. 

 

If you do award punitive damages, you should fix the 

amount by using calm discretion and sound reason. You 

must not be influenced by sympathy for or dislike of any 

party in the case. 

 

Neither side sought to bifurcate the trial so that addi-

tional evidence could be admitted relevant solely to the 

issue of punitive damages. As a result, while the jury heard 

a great deal of evidence about the MBTA's conduct to-

wards this defendant and the harm he suffered from that 

conduct, it heard virtually nothing about its conduct to-

wards other employees and literally nothing about its cur-

rent policies or practices towards minority employees. Nor 

did it learn anything about the MBTA's financial position, 

apart from its annual gross revenues in fiscal year 1998, 

which was admitted by stipulation. In short, since the par-

ties did not offer evidence either as to the MBTA's finan-

cial posture or the present need for deterrence, the jury was 

not well-positioned to make an informed decision as to the 

amount of money needed to deter such misconduct in the 

future. The greater scrutiny given to punitive damage 

awards implicitly acknowledges that juries are given less 

guidance and information to decide the issue of punitive 

damages than to decide the issues of liability and com-

pensatory damages. 
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Therefore, this Court ALLOWS the MBTA's motion 

for a remittitur, and remits the punitive damage award from 

$5 million to $500,000. The plaintiff has 30 days from the 

date of this Order to inform the Court in writing as to 

whether he accepts the reduced amount of damages. If he 

accepts this reduced damage award, a new judgment shall 

be issued reflecting the reduction and the MBTA's motion 

for a new trial shall be DENIED. If he rejects this reduced 

damage award, then the MBTA's motion for a new trial as 

to punitive damages only shall be ALLOWED.
FN5 

 

FN5. At a new trial limited to the determination of 

punitive damages only, a far broader scope of 

evidence may be considered than would be ad-

missible on the issues of liability and compensa-

tory damages. 

 

III. Defendant's Motion for Hearing Regarding Potential 

Jury Bias 

*12 The MBTA asks this Court to conduct an in 

camera interview of juror Monica Dean to determine 

whether Ms. Dean worked for State Senator Dianne 

Wilkerson and became aware, through the course of her 

employment, of either this lawsuit or issues that were 

raised with Senator Wilkerson by the Concerned Minority 

Employees of the MBTA. The MBTA's motion is DE-

NIED. 

 

During jury selection, Ms. Dean raised her hand to a 

number of questions asked of the entire venire by the Court 

and therefore was brought to sidebar when her name was 

called. At sidebar, she said she was “an employee of the 

Senate, but I don't believe that would affect it,” referring to 

her ability to be fair. 
FN6

 The Court specifically asked her, 

“Is there anything about the fact that you work for the 

Senate that would affect your ability to be fair and impar-

tial here?” She responded, “No.” The Court then directed 

that she take a seat in the jury box. Immediately thereafter, 

the MBTA's attorneys, having referred to their notes of the 

questions asked of the venire, informed the Court that Ms. 

Dean had also answered affirmatively the question, “Have 

any of you read any newspaper articles or heard any press 

accounts, or listened to any radio or television news, that 

related in any way to matters involving the MBTA and 

matters involving the employees at the MBTA, or any 

issues that concerned the employees of the MBTA?” 
FN7

 

The Court then called Ms. Dean back to sidebar and the 

following colloquy ensued: 

 

FN6. MBTA's counsel has reported to the Court 

that Ms. Dean, in her juror questionnaire, identi-

fied her employer as the “State Senate Constituent 

Office.” This Court did not keep a copy of the 

juror's questionnaire, but counsel's memory is 

consistent with that of the Court. 

 

FN7. Ms. Dean did not raise her hand to the fol-

lowing question, which immediately preceded the 

question exploring any knowledge obtained from 

press reports: 

 

As you know, the defendant in this case is the 

MBTA. Let me ask you whether any of you 

have any information from any source that 

would in any way affect your ability to be fair 

and impartial with respect to any issue con-

cerning race at the MBTA. If there is any issue 

involving race and the MBTA that you come 

into this courtroom believing or having infor-

mation about which would in any way affect 

your ability to be fair and impartial in this case, 

please raise your hand. 

 

The Court: One of our better notetakers noted that you 

had answered “yes” to the question of having read 

something about the MBTA involving matters of race or 

regarding their employees. Do you recall raising your 

hand to that question? 

 

Ms. Dean: I raised my hand because I remember I read 

articles in the Globe. A couple months ago, an incident 

occurred at a “T” station. I was referring to that. 

 

The Court: What do you recall of that incident? 
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Ms. Dean: That two individuals were getting on a bus, 

and got into a conflict, altercation with MBTA workers. 

I think that was the nature of the event. 

 

The Court: Okay. Was there anything about that that 

would affect your ability to be fair and impartial in this 

case? 

 

Ms. Dean: No. 

 

The Court: Is there anything that you've heard about the 

MBTA that would affect your ability to be fair and im-

partial? 

 

Ms. Dean: No. 

 

Apart from following up on Ms. Dean's affirmative 

answer, there was no request by counsel that Ms. Dean 

be asked any further questions.
FN8 

 

FN8. Often during voir dire, counsel does not 

have much opportunity to ask the Court to make 

further inquiry of a juror, either because the juror 

never comes to sidebar or because the next juror's 

number is immediately called. Here, counsel had 

an unusually full opportunity to make such a re-

quest. Ms. Dean came to sidebar; after she left, 

counsel requested the Court to ask her additional 

questions; the Court granted that request; and Ms. 

Dean left her seat in the jury box and returned to 

sidebar. 

 

The MBTA argues that Senator Wilkerson and other 

members of the Black Legislative Caucus had intimate 

knowledge of plaintiff's claims of discrimination and ad-

vocated on his behalf. It now maintains that Ms. Dean 

should have been asked in voir dire whether she worked 

with Senator Wilkerson and obtained any knowledge of 

Clifton's allegations through that work. Since she was not 

asked at voir dire, it seeks to ask her those questions now. 

 

*13 For reasons too obvious to detail, post-verdict 

interviews of jurors are permitted only in extraordinary 

circumstances. See United States v. Kepreos, 759 F.2d 

961, 967 (1st Cir.1985). The circumstances described here 

do not justify so extraordinary a procedure, for at least four 

reasons. First, the MBTA never asked the Court to explore 

more fully with the prospective juror what constituent 

services she handled for the State Senate and which Sen-

ators she worked closely with, even though it knew both 

that she worked for the State Senate and that Senator 

Wilkerson and the Black Legislative Caucus had advo-

cated on behalf of Clifton and other minority MBTA em-

ployees. “[A]s a general matter, the pre-empanelment voir 

dire of prospective jurors, rather than a postverdict Fidler 

hearing, is the appropriate forum for investigating extra-

neous knowledge brought to the case by a juror.” Com-

monwealth v. Hunt, 392 Mass. 28, 42 n. 18 (1984). Having 

failed to ask for these questions before the jury was sworn, 

the MBTA has waived its right to ask them now. 

 

Second, there is no evidence that Ms. Dean in any way 

intended to deceive the Court by not identifying herself as 

working for Senator Wilkerson. According to an affidavit 

submitted by Senator Wilkerson, Ms. Dean was employed 

by the Massachusetts Senate and assigned to Senator 

Wilkerson's office. Ms. Dean accurately told the Court that 

she was a State Senate employee; no one asked her which 

Senator she was assigned to at the State Senate. 

 

Third, there is no evidence that Ms. Dean had any 

prior knowledge of this case or its allegations. According 

to the MBTA's motion, in the summer of 1996, Senator 

Wilkerson, having earlier met with Clifton, called on the 

House Post-Audit and Oversight Committee to investigate 

the issues that Clifton raised. The MBTA in its motion 

identifies nothing that Senator Wilkerson or other mem-

bers of the Black Legislative Caucus did after the summer 

of 1996 with regard to Clifton's allegations. Ms. Dean, 

however, according to the undisputed assertions in Senator 

Wilkerson's affidavit, did not begin working with Senator 

Wilkerson until the summer of 1997, when she was as-

signed there as a summer intern. Consequently, it is not 

surprising that Senator Wilkerson attested, “To my 

knowledge Ms. Dean had absolutely no connection and 
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absolutely no knowledge of my work on behalf of [Con-

cerned Minority Employees] members or employees of the 

MBTA.” 

 

Fourth, there is no evidence that Ms. Dean engaged in 

any misconduct as a juror. Indeed, Senator Wilkerson 

stated in her affidavit, “Neither I nor anyone on my staff 

was aware that Ms. Dean was sitting on the Clifton v. 

MBTA case until she returned to the office the afternoon 

the jury reached a verdict.” This is precisely how the Court 

told the jurors to conduct themselves with friends and 

co-workers, and demonstrates Ms. Dean's adherence to the 

Court's instructions. 

 

In short, there is no evidence that Ms. Dean did any-

thing wrong or knew more about the case than she advised 

the Court during empanelment. As a result, it would be 

wholly inappropriate for this Court to order the extraor-

dinary step of calling her in for an in camera interview. 

 

IV. Defendant's Motion to Alter Judgment to Strike the 

Recovery of Interest on Compensatory Damages 

*14 The MBTA moves to eliminate from the judgment 

the assessment of any interest on compensatory damages, 

both pre-judgment and post-judgment. The MBTA's mo-

tion is ALLOWED. 

 

Interest may not be assessed against the Common-

wealth of any of its instrumentalities “in the absence of 

express statutory authorization.” Boston v. Massachusetts 

Commission Against Discrimination, 39 Mass.App.Ct. 

234, 245 (1995). See also Onofrio v. Department of Mental 

Health, 411 Mass. 657, 658 (1992) (interest not recovera-

ble absent statutory authority); Gurley v. Commonwealth, 

363 Mass. 595, 600 (1973); City of Salem v. Massachusetts 

Commission Against Discrimination, 44 Mass.App.Ct. 

627, 646-647 (1998). 

 

There is no dispute that the MBTA is an instrumen-

tality of the Commonwealth. Nor is there any dispute that 

G.L. c. 151B is silent on the issue of awarding interest. See 

G.L. c. 151B, § 9 (authorizing the award of actual and 

punitive damages, attorney's fees, and costs, but stating 

nothing about interest on any award). Nor is there any 

doubt that there is controlling precedent that interest may 

not be assessed on a G.L. c. 151B damage award against 

any instrumentality of the Commonwealth. City of Salem v. 

Massachusetts Commission Against Discrimination, 44 

Mass.App.Ct. at 646; Boston v. Massachusetts Commis-

sion Against Discrimination, 39 Mass.App.Ct. at 245 

(“There is no express statutory authorization for the pay-

ment of interest on awards under G.L. c. 151B against the 

Commonwealth or its instrumentalities.”). 

 

Clifton claims, however, that the MBTA stands in a 

unique statutory posture among instrumentalities of the 

Commonwealth in that G.L. c. 161A, § 21 provides that the 

MBTA “shall be liable for the acts and negligence of the 

directors and of the servants and employees of the 

[MBTA] in the management and operation of the [MBTA] 

... to the same extent as though the [MBTA] were a street 

railway company, but the directors shall not be personally 

liable except for malfeasence in office.” According to 

Clifton, this provision strips the MBTA of all sovereign 

immunity and places it in precisely the same position in 

civil actions as a private street railway company, which 

must pay interest on damage awards under G.L. c. 231, § 

6B. Clifton also points out that the Supreme Judicial Court, 

in Mirageas v. MBTA, 391 Mass. 815 (1984), upheld the 

payment of interest as part of a damage award against the 

MBTA in a common law tort action that preceded passage 

of the Massachusetts Tort Claims Act, G.L. c. 258. 

 

This Court does not find that G.L. c. 161A, § 21 con-

stitutes express statutory authority for the imposition of 

interest on the damage award. The language relied on by 

Clifton simply declares that the same principles of 

respondeat superior that apply to a street railway company 

apply to the MBTA, with the express limitation on indi-

vidual liability identified in the last phrase. It does not 

state, as Clifton contends, that sovereign immunity is 

waived with respect to the MBTA or that the MBTA shall 

be treated the same as a street railway company in all re-

spects in all civil actions. 
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*15 The language in the Massachusetts Tort Claims 

Act is far closer to the interpretation that Clifton seeks to 

impose upon the narrower language in G.L. c. 161A, § 21. 

The Tort Claims Act provides: 

 

Public employers shall be liable for injury or loss of 

property or personal injury or death caused by the neg-

ligent or wrongful act or omission of any public em-

ployee while acting within the scope of his office or 

employment, in the same manner and to the same extent 

as a private individual under like circumstances, except 

that public employers shall not be liable to levy of exe-

cution on any real and personal property to satisfy 

judgment, and shall not be liable for interest prior to 

judgment or for punitive damages or for any amount in 

excess of one hundred thousand dollars. 

 

G.L. c. 258, § 2. Yet, even this language was found by 

the Supreme Judicial Court to fall short of the statutory 

authority needed to authorize the recovery of 

post-judgment interest. Onofrio v. Department of Mental 

Health, 411 Mass. at 658-659. Indeed, the Onofrio Court 

specifically rejected the plaintiff's argument in that case 

that the express prohibition against pre-judgment interest 

in the Tort Claims Act implied a legislative intent to permit 

post-judgment interest, declaring: 

Were this not a statute governing waiver of sovereign 

immunity, the plaintiff's argument might succeed; 

however, “[t]he rules of construction governing statu-

tory waivers of sovereign immunity are stringent.” Ware 

v. Commonwealth, 409 Mass. 89, 91 (1991), quoting 

Woodbridge v. Worcester State Hosp., 384 Mass. 38, 42 

(1981). 

 

Onofrio v. Department of Mental Health, 411 Mass. at 

659. If the more express language in the Tort Claims Act is 

deemed inadequate to permit the recovery of 

post-judgment interest, then certainly the far less express 

language in G.L. c. 161A, § 21 must be inadequate to 

permit the recovery of pre- or post-judgment interest. 

 

The fact that the Supreme Judicial Court in Mirageas 

v. MBTA has approved the payment of interest in a tort 

action without any more express statutory authority than 

G.L. c. 161A, § 21 does not change my view. In Mirageas, 

the Court focused solely on whether interest at the new 12 

percent rate was authorized under the recently amended 

G.L. c. 231, § 6B. The MBTA in that case did not appear to 

challenge whether interest in any amount could be 

awarded, so the Court never addressed this issue. Nor is 

there any indication in that opinion that the Court consid-

ered the issue now raised by the MBTA before awarding 

the payment of interest at the 12 percent rate. See Mirageas 

v. MBTA, 391 Mass. at 819-821. 

 

Consequently, this Court ALLOWS the MBTA's mo-

tion to alter the judgment to vacate the award of any in-

terest in this case, both pre-judgment and post-judgment. 

 

V. Plaintiff's Motion to Alter or Amend the Judgment to 

Include Pre-Judgment Interest on the Entire Judgment 

In allowing the MBTA's motion to alter the judgment 

to vacate any award of interest, this Court is also denying 

Clifton's motion to include pre-judgment interest on the 

entire award, including the award of punitive damages. 

 

*16 It should be noted, however, that there is also a 

separate and independent ground on which to deny Clif-

ton's motion for pre-judgment interest on punitive dam-

ages. No plaintiff, regardless of whether it is a private 

person or a governmental entity, is entitled to 

pre-judgment interest on punitive damages. McEvoy 

Travel Bureau, Inc. v. Norton Co., 408 Mass. 704, 717 n. 9 

(1990); Nardone v. Patrick Motor Sales, Inc., 46 

Mass.App.Ct. 452, 454 (1999). 

 

VI. Plaintiff's Motion for the Award of Attorney's Fees 

As the prevailing party, Clifton seeks attorney's fees 

under G.L. c. 151B, § 9 in the amount of $247,580.94. He 

calculates that amount by seeking an hourly rate of $275 

for the 531.02 hours devoted to this case by attorney Kevin 

Powers, an hourly rate of $250 for the 166.03 hours spent 

by attorney Robert Mantell, and an hourly rate of $200 for 

the 31.73 hours spent by attorney Linda Evans, plus a 25 
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percent lodestar enhancement based on the difficulty of the 

case and the quality of the representation. 

 

In calculating an attorney's fee award under G.L. c. 

151B, § 9, this Court should consider a number of factors, 

including: 

 

• how long the trial lasted; 

 

• the difficulty of the legal and factual issues involved; 

 

• the degree of competency demonstrated by the attor-

neys; 

 

• the time and labor required; 

 

• the amount of damages involved; 

 

• the result obtained; 

 

• the experience, reputation, and ability of the attorneys; 

 

• the usual price charged for similar services by other 

attorneys in the same area; and 

 

• the amount of awards in similar cases. 

 

Fontaine v. Ebtec Corp., 415 Mass. 309, 324-325 

(1993) citing Heller v. Silverbranch Const. Corp., 376 

Mass. 621, 629 (1978); Linthicum v. Archambault, 379 

Mass. 381, 388-389 (1979). 

 

There can be little doubt that, in the instant case, there 

was a long trial, complex legal and factual issues, able and 

experienced trial counsel who invested a great deal of time 

to prepare and try the case, and, even with the remittitur, a 

great victory for the plaintiff. For all these reasons, a sub-

stantial attorney's fees award is amply justified. There are, 

however, three issues that must be resolved to determine 

the precise magnitude of the award: the amount of hours, 

the hourly rate, and the lodestar enhancement. 

 

I have reviewed the contemporaneous time records 

submitted by the three attorneys. I find the hours claimed 

by the attorneys to be reasonable if reduced by ten percent. 

I make this reduction because, when the case began, there 

was a co-defendant, Fuad Akbar, whose case settled before 

the instant case went to trial. I recognize that the plaintiff is 

not seeking recovery for over 47 hours devoted to working 

on Akbar's case, but this constitutes only about six percent 

of all the hours devoted to this joint prosecution. It is dif-

ficult to believe that, if this case had begun with Clifton as 

the only plaintiff, only 47 hours would have been saved 

from those actually expended. Moreover, given the ab-

sence of detail in the time records, it is impossible to de-

termine precisely how much time would have been saved if 

Akbar had never been a plaintiff. While it may be easy to 

eliminate those time items that are identified as belonging 

solely to the prosecution of Akbar's case, there are cer-

tainly many expenditures of time that may have been 

necessary for both plaintiffs but which would have taken 

less time if there had been only one plaintiff, such as 

depositions or telephone calls discussing the case. I do not 

find that this warrants a 50 percent reduction, as the de-

fendant seeks, but it does warrant a ten percent reduction in 

the declared hours for each attorney. 

 

*17 I have also reviewed the materials submitted re-

garding the attorneys' hourly billing rates. Clifton's attor-

neys, although part of a very small firm, seek attorney's 

fees equal to those charged by attorneys in the largest, most 

expensive law firms in the Commonwealth. Those large 

firms, however, represent a rather small share of the Bar in 

this Commonwealth, and an even smaller share of the 

employment Bar. The fact remains that smaller, “boutique” 

law firms do not generally charge the same rates as the 

largest firms, even when their attorneys have come from 

large firms, because their overhead is lower and because 

most of their non-corporate clients cannot afford the rates 

charged by the largest firms. Clifton's attorneys also seek 

the hourly rates charged today by these large law firms, 

even though many of these hours were expended from 

1993 through 1997 and would have been billed at the lower 

rates in effect during those years. For these reasons, I find 
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that attorney Powers should be compensated at an hourly 

rate of $250 per hour, attorney Mantell at $175 per hour, 

and attorney Evans at $125 per hour. 

 

The rates I have determined for each attorney are ap-

propriate to the roles they played in this case. Attorney 

Powers was the only attorney who questioned witnesses at 

trial, the only attorney who argued to the jury, and, for all 

but jury selection, the only attorney who sat at counsel's 

table. He was plainly lead counsel, with a role akin to a 

partner in a larger firm. Attorney Mantell handled much of 

the discovery and the legal research, but his role was more 

akin to a senior associate than to a partner. Attorney Evans 

organized materials for trial and performed some legal 

research; her role was closely akin to a junior associate.
FN9 

 

FN9. The MBTA argues that some of attorney 

Evans' work would have been more appropriately 

assigned to a paralegal. While this may be true as 

to some of the tasks, the fact remains that it takes 

time to delegate these tasks and the hourly rates 

charged by the senior paralegals able to perform 

them with little guidance are often equal to or 

only slightly below the rates charged by junior 

associates. Given how few of these tasks could be 

challenged in this regard and how many of them 

involved assisting attorney Powers in preparing 

direct and cross-examination, I do not find it un-

reasonable that these tasks were performed by a 

junior attorney rather than a senior paralegal. 

 

The hourly rates that I have allowed are in keeping 

with those charged by some of the finest “boutique” law 

firms in Boston and, indeed, many of the larger firms, 

albeit not for their most expensive partners. They fully take 

into account the high quality of the legal work performed 

in this case and the fair market value for such high quality 

work. 

 

I do not find that a lodestar enhancement is appropri-

ate in this case. Such an enhancement might by appropriate 

in a complex case where the rights sought to be vindicated 

are important but the likely damages are modest. See 

Fontaine v. Ebtec Corp., 415 Mass. at 326 n. 14. In such a 

case, the incentive for an attorney to take the case may be 

too meager without some enhancement. The rights in the 

instant case are certainly important but the damages, even 

with the remittitur, are hardly modest, especially when 

supplemented by the award of attorney's fees. The award of 

attorney's fees in c. 151B cases “is not designed to provide 

a windfall recovery of fees.” Id. at 326. In this case, given 

the amount of damages that remain after the remittitur and 

the attorney's fees awarded without any lodestar en-

hancement, a lodestar enhancement is not necessary to 

achieve the statutory purpose. See id. 

 

*18 In light of these considerations, this Court awards 

attorney's fees and related costs in the amount of 

$150,856.17, broken down as follows: 

 

Attorney Powers: 477.9 hours at $250 per hour $119,475 

Attorney Mantell: 149.4 hours at $175 per hour $26,145 

Attorney Evans: 28.6 hours at $125 per hour $3,575 

Related costs:   $1,661.17 
10 

 

FN10. The MBTA argues that the expenses in-

curred for delivery, copying, and trial supplies 

should be viewed as “overhead” and not as re-

coverable expenses. I do not find these expenses 

to be part of “overhead “-all (or nearly all) involve 

payments to third party service suppliers, such as 

Copy Cop and Boston Bicycle, not the use of of-

fice equipment or support employees. 

 

Add. 16



  

 

Page 17 

Not Reported in N.E.2d, 11 Mass.L.Rptr. 316, 2000 WL 218397 (Mass.Super.) 
(Cite as: 2000 WL 218397 (Mass.Super.)) 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ORDER 

For the reasons stated above, this Court ORDERS that: 

 

1. The Defendant's Motion for Judgment Notwith-

standing the Verdict is DENIED. 

 

2. The Defendant's Motion for Remittitur is ALLOWED 

to the extent that this Court orders a remittitur of the 

punitive damage award from $5,000,000 to $500,000, 

and of the total damage award from $5,500,000 to 

$1,000,000. The plaintiff has 30 days from the date of 

this Order to inform the Court in writing as to whether he 

accepts the reduced amount of damages. If he accepts 

this reduced damage award, a new judgment shall be 

issued reflecting the reduction and the MBTA's Motion 

for a New Trial shall be DENIED. If he rejects this re-

duced damage award, then the MBTA's Motion for a 

New Trial shall be ALLOWED as to the issue of punitive 

damages only, and a new trial shall be conducted on that 

limited issue. 

 

3. The Defendant's Motion for Hearing Regarding Po-

tential Jury Bias is DENIED. 

 

4. The Defendant's Motion to Alter Judgment to Strike 

the Recovery of Interest on Compensatory Damages is 

ALLOWED as to both pre-judgment and post-judgment 

interest. The award of any interest in this case, both 

pre-judgment and post-judgment, is hereby VACATED. 

 

5. The Plaintiff's Motion to Alter or Amend the Judg-

ment to Include Pre Judgment Interest on the Entire 

Judgment is DENIED. 

 

6. Attorney's fees and related costs are awarded to the 

plaintiff under G.L. c. 151B, § 9 in the amount of 

$150,856.17. 

 

Mass.Super.,2000. 

Clifton v. Massachusetts Bay Transp. Authority 

Not Reported in N.E.2d, 11 Mass.L.Rptr. 316, 2000 WL 

218397 (Mass.Super.) 

 

END OF DOCUMENT 
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Boston v. Mass. Comm'n Against Discrimination, 73 

Mass. App. Ct. 1112, 898 N.E.2d 13, 2008 Mass. App. 

LEXIS 1298 (2008) 

 

JUDGES: Kafker, Brown & Meade, JJ. 

 

OPINION 

These cross appeals are from judgments of the Su-

perior Court affirming a decision of the Massachusetts 

Commission Against Discrimination (MCAD), that im-

posed liability on the University of Massachusetts Bos-

ton (UMass) for unlawful discrimination in the termina-

tion of Collin N. Allen in violation of G. L. c. 151B, § 4. 

UMass seeks to set aside the MCAD's decision and order 

as arbitrary and capricious, based on an error of law, 

unsupported by substantial evidence, and unwarranted by 

facts found by the hearing officer. Allen seeks an in-

crease in the amount of attorney's fees awarded to him as 

well as prejudgment and postjudgment interest on that 

award. Allen also requests attorney's fees in connection 

with this appeal. We affirm the judgments 2 of the Supe-

rior Court effectively affirming the MCAD's decision. 

We also order prejudgment interest on the award of at-

torney's fees and costs, and allow Allen's request for at-

torney's fees in connection with this appeal in accordance 

with the procedures set out in Fabre v. Walton, 441 

Mass. 9, 10-11, 802 N.E.2d 1030 (2004). 

 

2   The parties filed appeals from the judgments 

entered in the Superior Court. Although the cases 

were consolidated, judgment entered separately 

in each case. (R. 02315; R. 2391). 

1. Background. Allen, an African-American male, 

was employed by UMass in its department of public 

safety (department) from January 27, 1980, until his ter-

mination on January 4, 1996. Following his termination 

by Senior Associate Vice Chancellor, Donald Babcock, 

and his unsuccessful appeal to Executive Assistant to the 

Chancellor, Edward Toomey, Allen filed a complaint 

against UMass with the MCAD, alleging unlawful dis-

crimination on the basis of race and color. After thirteen 

days of public hearing, the hearing officer concluded that 

Allen had been subjected to unlawful discrimination and 

awarded him damages for lost wages, tuition, and emo-

tional distress. The full commission affirmed the deci-

sion and order of the hearing officer, awarded attorney's 

fees and costs to Allen, and ordered interest on Allen's 

damages. Both UMass and Allen appealed the MCAD's 

decision to the Superior Court under G. L. c. 30A, § 

14(7). Judgments on cross motions for judgment on the 
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pleadings, awarding costs to Allen and otherwise affirm-

ing the MCAD's decision, entered in the Superior Court. 

2. Standard of review. Appellate review under G. L. 

c. 30A, § 14, is limited to whether the MCAD's decision 

was unsupported by substantial evidence, arbitrary and 

capricious, or otherwise based on an error of law. See 

Trustees of Health & Hosps. of Boston, Inc. v. Massa-

chusetts Commn. Against Discrimination, 449 Mass. 

675, 681, 871 N.E.2d 444 (2007); Salem v. Massachu-

setts Commn. Against Discrimination, 44 Mass. App. Ct. 

627, 640, 693 N.E.2d 1026 (1998). To be supported by 

substantial evidence, a determination must be supported 

by 'such evidence as a reasonable mind might accept as 

adequate to support a conclusion.' G. L. c. 30A, § 1 (6). 

See School Comm. of Brockton v. Massachusetts 

Commn. Against Discrimination, 423 Mass. 7, 11, 666 

N.E.2d 468 (1996). In reviewing the MCAD's decision, 

we 'defer to [the] administrative agency's fact-finding 

role, including its right to draw reasonable inferences 

from the facts found.' Smith College v. Massachusetts 

Commn. Against Discrimination, 376 Mass. 221, 224, 

380 N.E.2d 121 (1978). Salem v. Massachusetts Commn. 

Against Discrimination, supra at 641. 

3. UMass's appeal. 3 UMass contends that the 

MCAD's finding of unlawful discrimination pursuant to 

G. L. c. 151B, § 4, was unsupported by substantial evi-

dence and constituted an error of law. To prevail on a 

claim of employment discrimination in violation of G. L. 

c. 151B, an employee must prove four elements: mem-

bership in a protected class, harm, discriminatory ani-

mus, and causation. Lipchitz v. Raytheon Co., 434 Mass. 

493, 502, 751 N.E.2d 360 (2001). Sullivan v. Liberty 

Mut. Ins. Co., 444 Mass. 34, 39, 825 N.E.2d 522 (2005). 

See Trustees of Health & Hosps. of Boston, Inc., supra at 

681-682. It is undisputed that Allen is a member of a 

protected class and that he was harmed by UMass's deci-

sion to terminate him. The dispute arises with respect to 

the third and fourth elements, i.e., discriminatory animus 

and causation. 

 

3   Allen urges that UMass's appeal should be 

dismissed as untimely. We disagree. UMass filed 

its notice of appeal from the judgment entered on 

August 6, 2007, on August 8, 2007, well within 

the thirty-day filing period. Mass.R.A.P. 4(a), as 

amended, 430 Mass. 1603 (1999). Although Al-

len's and UMass's G. L. c. 30A appeals were 

consolidated in the Superior Court, the cases 

maintained their separate identities and docket 

numbers. We are unpersuaded by Allen's conten-

tion that the time for noticing an appeal began to 

run when judgment entered in Allen's case on 

May 15, 2007. 

a. Discriminatory animus. Allen relies on indirect 

evidence to establish discriminatory animus. In an indi-

rect evidence case, 'we permit the fact finder to infer 

discriminatory animus (and causation) from proof that 

the employer offered a false reason for the adverse em-

ployment decision.' Lipchitz v. Raytheon Co., supra. 

There is ample evidence in the record to support the 

hearing officer's determination that UMass's grounds for 

terminating Allen were not the real reasons, but merely a 

pretext for discrimination. UMass offered several legiti-

mate, nondiscriminatory reasons for Allen's discharge, 

including the fact that Allen (1) used a department vehi-

cle without authorization, (2) drove with a suspended 

license, (3) delayed almost one week in reporting the 

accident, and (4) filed false and inaccurate reports. (R. 

01020) The hearing officer discredited the first three 

proffered reasons, noting that other nonminority officers 

had not been disciplined for similar incidents of miscon-

duct. 4 (R. 01024-01026) The hearing officer found the 

fourth proffered reason to be a pretext for discrimination, 

based on the pattern of lenient discipline imposed on 

nonminority officers and the comparative severity of the 

discipline imposed on Allen. 5 (R. 01019, 01024-01026). 

 

4   The hearing officer noted that numerous of-

ficers used department vehicles without authori-

zation and were not disciplined or instructed not 

to do so; she also found that three Caucasian of-

ficers were not disciplined for carrying firearms 

without a license, and Deputy Chief Philip 

O'Donnell was not disciplined for waiting four 

days to report a motor vehicle accident involving 

a department vehicle. (F's. 23, 24, 52, 55) 

5   More specifically, the hearing officer noted 

that Lieutenant James Wise and Lieutenant Patri-

cia McBride were not disciplined for improper 

use of office computers in violation of depart-

ment regulations. (F. 53) The hearing officer also 

considered the treatment of Officer Jeremiah 

Ahern, who was placed on paid administrative 

leave pending evaluation, after he was accused of 

making threatening and obscene phone calls. (F. 

54) Although Ahern was ultimately terminated, 

Chief David Cella first gave him the option of 

retaining his employment if he complied with 

certain conditions. Ibid. In contrast, Allen was 

suspended without pay and given only the option 

of resignation prior to his termination. (F's. 40, 

42) 

UMass urges that the hearing officer erred in her 

consideration of comparator evidence for the purposes of 

determining that Allen was subjected to disparate treat-

ment in the imposition of disciplinary measures because 

Allen was not similarly situated to the proposed compar-

ators in all relevant respects. See Matthews v. Ocean 
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Spray Cranberries, Inc., 426 Mass. 122, 129, 686 N.E.2d 

1303 (1997). Discriminatory animus can, in fact, be in-

ferred from differences in the treatment of two groups. 

Ibid. See Smith College v. Massachusetts Commn. 

Against Discrimination, supra. To be similarly situated 

for the purposes of comparison, 'a comparator's circum-

stances need not be identical to those of the complainant.' 

Trustees of Health & Hosps. of Boston, Inc., 449 Mass. 

at 682. 'The test is whether a prudent person, looking 

objectively at the incidents, would think them roughly 

equivalent and the protagonists similarly situated. . . . 

Exact correlation is neither likely nor necessary, but the 

cases must be fair congeners.' Ibid., quoting from Dart-

mouth Review v. Dartmouth College, 889 F.2d 13, 19 

(1st Cir. 1989). Although their offenses were not identi-

cal to those of Allen, the comparators used by the hear-

ing officer committed infractions in violation of depart-

ment regulations that were of comparable seriousness to 

the infractions committed by Allen. See Matthews v. 

Ocean Spray Cranberries, Inc., supra. Furthermore, the 

hearing officer found that Allen was treated worse than 

even Jeremiah Ahern, whose infractions were 'more se-

rious.' (R. 01027) 

We also note that the finding of discriminatory ani-

mus was not based on comparator evidence alone, but 

was further bolstered by the disparate treatment afforded 

to Allen in his selection as lieutenant (F. 4, 58), his job 

responsibilities (F. 10, 11, 13, 19, 20), and his working 

conditions (F.16; R. 01027-01031). Furthermore, Allen 

was placed on unpaid leave pending his termination 

hearing, contrary to UMass's articulated policy and past 

practice. (F.42) The hearing officer properly considered 

this as further evidence of discrimination. See Trustees of 

Health & Hosps. of Boston, Inc. v. Massachusetts 

Commn. Against Discrimination, 65 Mass. App. Ct. 329, 

336, 839 N.E.2d 861 (2005), S. C., 449 Mass. 675, 871 

N.E.2d 444 (2007). We therefore conclude that the hear-

ing officer's finding of discriminatory animus is sup-

ported by substantial evidence and free from error of 

law. 

b. Causation. UMass argues that, even if Allen 

demonstrated a discriminatory animus on the part of his 

supervisors, Cella and O'Donnell, there is insufficient 

evidence to suggest that Babcock or Toomey, the ulti-

mate decision makers, were motivated by improper ani-

mus in terminating Allen. Consequently, Allen failed to 

demonstrate that discrimination was the determinative 

factor in his termination. See Lipchitz v. Raytheon Co., 

434 Mass. at 504-505. 

'Despite a retaliatory or discriminatory motive on the 

part of a supervisor who recommends that some adverse 

action be taken against an employee, a third person's 

independent decision to take adverse action breaks the 

causal connection between the supervisor's retaliatory or 

discriminatory animus and the adverse action.' Mole v. 

University of Mass., 442 Mass. 582, 598, 814 N.E.2d 329 

(2004). However, the involvement of a third person, such 

as Babcock or Toomey, will not break the causal connec-

tion if the ultimate decision maker merely 'rubber stamps' 

the recommendation of the discriminatory supervisor, the 

discriminatory supervisor 'dupes' the decision maker into 

taking action, or the discriminatory supervisor otherwise 

controls the decision maker. Id. at 599. 'When assessing 

the independence of the ultimate decision maker, [we] 

place considerable emphasis on the decision maker's 

giving the employee the opportunity to address the alle-

gations in question, and on the decision maker's aware-

ness of the employee's view that the underlying recom-

mendation is motivated by bias . . . .' Id. at 600. 

Here, it was Cella who recommended Allen's termi-

nation to Associate Vice Chancellor Laverne Cawthorne 

and provided the written report and testimony upon 

which Babcock based his termination decision. (F. 39; R. 

00595-00599) However, Cella and O'Donnell withheld 

information about the lenient treatment of nonminority 

officers from Cawthorne, who approved Cella's recom-

mendation for termination based on her belief that there 

was no evidence of discrimination in the imposition of 

disciplinary measures within the department. (F. 39) 

Nothing in Babcock's decision indicates that he was 

aware that Cella's recommendation might have been mo-

tivated by a discriminatory animus or that there had been 

more lenient treatment of nonminority officers. 6 (R. 

00595-00599) Rather, Babcock did not note any evi-

dence of disparate treatment in Allen's selection as lieu-

tenant, job responsibilities, and work conditions. Ibid. 

Furthermore, Babcock did not acknowledge or consider 

the general pattern of lenient and forgiving treatment 

afforded to nonminority officers who had engaged in 

misconduct as compared to the severity of Allen's pro-

posed termination. Ibid. Babcock's failure to 

acknowledge any evidence of disparate treatment in his 

decision suggests that Cella continued to withhold this 

information at the termination hearing. Babcock went so 

far as to state in an affidavit submitted to the hearing 

officer that he 'saw or heard nothing in the hearing or in 

the surrounding circumstances which would have led 

[him] to believe that the recommendation to terminate 

[Allen's] employment was based to any extent on his 

race.' (R. 00830-00831) 

 

6   In summarizing Allen's arguments, Babcock 

noted only that '[h]e argued that his use of the ve-

hicle was within normal practice in the depart-

ment, that, in part because of personal stress, he 

was confused about the day of the accident when 

he filed his report, that other omissions are expli-

cable because the report was preliminary, and 

that termination of his employment is therefore 
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not warranted.' (R. 01597) Based on the record, 

Babcock may not have been aware of the allega-

tion that several nonminority officers were carry-

ing firearms after their licenses had expired. (R. 

00945, 01011) Babcock does not mention the 

firearms issue in his report, nor is there anything 

in the record to suggest that he was aware of the 

other incidents of disparate treatment alleged by 

Allen. 

In the internal appeal of Babcock's decision in which 

Allen had retained an attorney, Toomey based his deter-

mination largely on Babcock's findings and testimony by 

Allen and Cella. 7 In his decision, Toomey acknowledges 

Allen's allegation that his punishment was 'more severe 

than others have received in equally serious matters.' (R. 

00601) The hearing notes reflect, however, that, much 

like Babcock, Toomey was unaware of the disparate 

treatment of Allen in his selection as lieutenant and in 

working conditions. (R 00658-00672) Furthermore, the 

notes indicate that Toomey was not informed of several 

instances of disparate treatment in the imposition of dis-

cipline within the department, and others he ignored. 8 

Ibid. 

 

7   Allen, Thomas Williams, and Officer Hayes 

also testified. (R. 00665, 00672) In addition, Al-

len's attorney provided Toomey with additional 

information in a letter. (R. 00082-00128) 

8   The hearing notes indicate that Allen testi-

fied, '[r]ace may be related, though the dept. is 

not racist.' (R. 00658). Allen also informed 

Toomey that 'he knows of other times of unequal 

treatment of other minorities.' Ibid. Allen in-

formed Toomey of disparate treatment with re-

spect to the unauthorized use of department vehi-

cles and the department's failure to discipline 

nonminority officers with expired firearms li-

censes. (R. 00659, 00669). Allen provided other 

examples which the hearing officer did not in-

clude in her findings. (R. 00669) However, nei-

ther the hearing notes, nor the letter from Allen's 

attorney, make reference to the discipline meted 

out to Wise, McBride, O'Donnell and Ahern for 

their offenses. (R. 00082-00128, 00658-00672) 

Apparently unaware of the facts supporting Allen's 

claim of unlawful discrimination, neither Babcock nor 

Toomey can be said to have made an independent deci-

sion, untainted by the discriminatory animus of Allen's 

supervisors. See Mole v. University of Mass., supra. 

Consequently, the hearing officer's determination that the 

determinative factor in Allen's termination was UMass's 

discriminatory animus against African-American officers 

is supported by substantial evidence and is free from 

error of law. 

c. Public policy. Finally, UMass urges that the 

MCAD's decision is based on an error of law because it 

contravenes the strong public policy against the contin-

ued employment of dishonest police officers. The hear-

ing officer acknowledged the policy articulated in Boston 

v. Boston Police Patrolmen's Assn., 443 Mass. 813, 

819-820, 824 N.E.2d 855 (2005), but properly distin-

guished Allen's conduct from the egregious conduct of 

the officer in that case. In Boston Police Patrolmen's 

Assn., the officer 'use[d] his position of authority to make 

false arrests and to file false charges, and then shroud[ed] 

his own misconduct in an extended web of lies and per-

jured testimony' over a two-year period. Id. at 820. The 

hearing officer found Allen's conduct in 'draft[ing] an 

accident report which was, for the most part, accurate 

although it contained some misstatements' to be far less 

egregious than making 'false accusations of misconduct 

against members of the public.' (R. 01023-01024). 

4. Allen's appeal. a. Attorney's fees. Allen appeals 

from the MCAD's award of attorney's fees of $ 

139,704.00 as arbitrary and capricious, unsupported by 

substantial evidence, and an error of law and seeks an 

increase in the amount awarded. We review the MCAD's 

decision, bearing in mind that the award of attorney's 

fees pursuant to G. L. c. 151B, § 5, is largely discretion-

ary, as the agency is in the 'best position to determine 

how much time was reasonably spent on a case, and the 

fair value of the attorney's services.' Fontaine v. Ebtec 

Corp., 415 Mass. 309, 324, 613 N.E.2d 881 (1993). 

In calculating the fee award, the MCAD used the 

approved lodestar method. Ibid. Under this approach, a 

fee award is determined by multiplying the number of 

hours reasonably spent on the case by a reasonable 

hourly rate. Ibid. The resulting amount, called the lode-

star, can then be further adjusted upward or downward 

based on the consideration of additional factors. See 

Killeen v. Western Hotel Venture, LP, 69 Mass. App. Ct. 

784, 791, 872 N.E.2d 731 (2007). 

'When determining a reasonable attorney's fee, the 

focus is not the bill submitted . . . but several factors, 

including 'the nature of the case and the issues presented, 

the time and labor required, the amount of damages in-

volved, the result obtained, the experience, reputation 

and ability of the attorney, the usual price charged for 

similar services by other attorneys in the same area, and 

the amount of awards in similar cases." Berman v. 

Linnane, 434 Mass. 301, 303, 748 N.E.2d 466 (2001), 

quoting from Linthicum v. Archambault, 379 Mass. 381, 

388-389, 398 N.E.2d 482 (1979). 

In her fee application to the MCAD, Allen's counsel 

sought compensation in the amount of $ 268,320 for 

660.2 hours of work performed by Attorney Glazer and 

234.2 hours of work performed by Attorney Font. The 
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MCAD found the requested fees to be excessive, agree-

ing with UMass that the fee application included 'charges 

for work that was unnecessary and irrelevant to the out-

come of the claim, including preparation and examina-

tion of unnecessary witnesses, and time improperly spent 

arguing discovery matters which [Allen's] counsel should 

have requested and resolved prior to trial.' (R. 

01065-01066). Based on these considerations, the 

MCAD reduced the 520 hours spent during trial and 

preparation for trial by fifty percent. The MCAD also 

reduced the 214 hours spent posttrial by fifty percent 

because the hours were excessive. These reductions re-

sulted in a lodestar amount of $ 170,880. The MCAD 

further reduced the lodestar by an additional twenty per-

cent, in consideration of the level of complexity of Al-

len's case and the fees sought by and awarded to prevail-

ing parties before the MCAD, which were generally fifty 

to seventy-five percent less than $ 170,880. 

In arriving at an award, MCAD was not required to 

'review and allow or disallow each individual item in the 

bill.' Berman v. Linnane, supra. Based on its experience 

and knowledge in administering G. L. c. 151B, the 

MCAD considered the appropriate factors in concluding 

that the hours worked by Allen's counsel were excessive 

at every stage of the litigation. See ibid. We find no 

abuse of discretion or error of law in the MCAD's award 

of attorney's fees. 

b. Prejudgment and postjudgment interest. Allen 

requests that we award prejudgment and postjudgment 

interest on the attorney's fees and costs previously 

awarded by the MCAD and the Superior Court. The 

MCAD has made it a routine practice to award interest 

on attorney's fees and costs. See Harley v. Costco 

Wholesale Corp., 23 MDLR 140, 141 (2001); Salmon v. 

Costco Wholesale Corp., 23 MDLR 142, 143 (2001). In 

these cases, prejudgment interest was allowed 'from the 

date at the filing of the attorney's fee petition.' Harley v. 

Costco, supra at 141 n.2. Salmon v. Costco, supra at 143 

n.2. While prejudgment interest may properly be award-

ed against the Commonwealth under G. L. c. 151B, 

Trustees of Health & Hosps. of Boston, Inc., 65 Mass. 

App. Ct. at 337, postjudgment, interest against the 

Commonwealth continues to be barred by sovereign 

immunity. See Boston v. Massachusetts Commn. Against 

Discrimination, 39 Mass. App. Ct. 234, 245, 654 N.E.2d 

944 (1995); Salem v. Massachusetts Commn. Against 

Discrimination, 44 Mass. App. Ct. at 646-647. Conse-

quently, we award prejudgment, but not postjudgment 

interest on Allen's attorney's fees and costs. Contrast 

DeRoche v. Massachusetts Commn. Against Discrimina-

tion, 447 Mass. 1, 18 n.19, 848 N.E.2d 1197 (2006) (no 

separate argument made pertaining to postjudgment in-

terest; therefore arguments pertaining to prejudgment 

interest applied to postjudgment interest 'for purposes of 

this opinion'). 

Allen has requested an award of attorney's fees on 

appeal. General Laws c. 151B, § 9, provides for such an 

award. See Salvi v. Suffolk County Sheriff's Dept., 67 

Mass. App. Ct. 596, 610, 855 N.E.2d 777 (2006). In ac-

cordance with the procedure outlined in Fabre v. Walton, 

441 Mass. at 10-11, Allen may file his application for 

appellate attorney's fees and costs pertaining to those 

matters on which he ultimately prevailed, within fourteen 

days of the date of the rescript of this decision. UMass 

shall then have fourteen days within which to respond. 

See Salvi v. Suffolk County Sheriff's Dept., supra at 611. 

6. Conclusion. The judgments shall be amended to 

include an award of prejudgment interest at the statutory 

rate of twelve percent per annum on attorney's fees of $ 

136,704 and costs of $ 5,823.68 from August 1, 2005, 

the date of the filing of the initial attorney's fee petition 

until the initial judgment entered on May 15, 2007. As so 

amended, the judgments are affirmed. 

So ordered. 

By the Court (Kafker, Brown & Meade, JJ.) 

Entered: December 26, 2008. 
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